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NE W S F L A S H:  PR E S I D E N T SI G N S  H-1B BI L L  IN T O LAW

Last night, October 17, 2000, President
Clinton signed into law S.2045, The
American Competitiveness in the
Twenty-First Century Act (“AC21”), and
a related fee increase bill, H.R. 5362.
The AC21 substantially increases the
H-1B quota for the next three years,
eliminates the H-1B backlog created
during the past two years, and contains
numerous provisions designed to
increase flexibility and deal with INS
backlogs. A brief summary of these
provisions was contained in the Client
Alert sent on October 4, a copy of
which is attached. The related fee
increase legislation increases the
special $500.00 H-1B filing fee
introduced by the American
Competitiveness and Workforce
Improvement Act of 1998 (“ACWIA”)
to $1,000.00, thus bringing the total H-
1B filing fee to $1,110.00 instead of
$610.00 (and it also broadens the types
of educational institutions eligible for
fee exemptions).

While most of the provisions of the new
law are effective immediately, the fee
increase is delayed for two months, and
will only become effective on or about
December 17, 2000. It should be noted

that the H-1B portability provision
applies to H-1B petitions filed before,
on, or after October 17. Thus, an
employee already in the United States
in H-1B status who is the beneficiary of
a pending petition by a new employer
and who was in lawful H-1B status and
had not engaged in unauthorized
employment at the time of filing, is
authorized to commence work for the
petitioning employer.  We suggest that
employers ensure that they have an
INS receipt notice for the filed
petition prior to the commencement of
such employment.  A more aggressive
approach would permit the
commencement of employment
immediately upon filing, using proof
of mailing as appropriate I-9
verification documentation, an
approach seemingly allowed by the
new law but not yet endorsed by INS.
The latter approach could be
problematic in the event that the
petition is not received by INS, or is
rejected and, for any reason, not fee-
receipted as properly filed (for
example if the check is lost or
misplaced). In any event, it may be
good practice to file a new labor
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condition application prior to the time
employment is commenced if the
validity date of the application filed
with the petition has not been reached.
This is a transitional “correction”
necessitated by the widespread
practice of dating labor condition
applications prospectively from the
time that petition approval was
anticipated. Going forward, labor
condition application validity should
be dated from the time INS is
anticipated to receive the petition.
Employees working in the new
“petition pending status” should be
discouraged from traveling out of the
United States until the petition is
approved, at least until INS
interpretation and implementation
issues have been resolved and the
ports of entry are instructed and
trained on admission procedures.

PHJ&W lawyers are working closely
with the Immigration and
Naturalization Service, the American
Immigration Lawyer’s Association and
the employer community to ensure the
adoption of simple and flexible
procedures by INS to facilitate prompt
and effective implementation of the
new law.
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