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NE W S F L A S H:  H-1B BI L L PA S S E S SE N AT E A N D HO U S E;  AWA I T S PR E S I D E N T’S  S I G N AT U R E

The American Competitiveness in the 21st
Century Act passed both the Senate and the
House yesterday, October 3, 2000 and now
goes to the President for signature. The bill
contains provisions which will have a major
impact on the business community. Most
importantly, the bill substantially increases
the H-1B quota for the next three years and
eliminates the backlog created during the
past two years. The bill also contains
numerous provisions which are designed to
increase flexibility and deal with INS
backlogs. Note, however, the White House
has expressed concern about certain
provisions of the bill and is supporting a filing
fee increase to as much as $2,000 per
petition. The current $500 H-1B filing fee,
while not increased by this bill, is widely
expected to be increased substantially by
separate Congressional action. A brief
summary of the bill follows:

H-1B Cap: Increases cap to 195,000 for
FY2001, 2002, and 2003

Backlog Clearout: Provides that all H-1B cases
approved in 1999 after the cap was reached
and before October 1, 1999 must be counted
against the FY1999 cap, and all cases filed
before September 1, 2000 must be counted
against the FY2000 cap, regardless of when
they are approved. The caps for those years
are raised to accommodate however many
visas this would require.

Exemption from the Cap: Provides that
individuals employed at higher educational
institutions and their related or affiliated
nonprofit entities, and individuals employed
by nonprofit research organizations or
governmental research organizations will not
be counted toward the H-1B cap.

H-1B Count: Prohibits INS from counting an
individual toward the H-1B cap if the
individual has had H-1B status in the previous
6 years, unless the individual would be
authorized for a new six-year period of stay at
the time the petition is filed.

Per Country Limits: Allows unused
employment-based immigrant visas in a
calendar quarter to be allocated in subsequent
quarters without regard to per-country limits.

Allows an individual who has an I-140 filed on
his or her behalf, and who would be subject to
per-country limits, to extend his or her
nonimmigrant status until the adjustment of
status application is decided

Portability of H-1B Status: Permits an H-1B
nonimmigrant to change jobs upon the filing
of a new petition by a new employer, as long
as the nonimmigrant is in lawful status at the
time of filing and has not engaged in any
unauthorized employment since the last
lawful admission.

Portability of I-140s and Labor Certifications:
Allows individuals who have filed for
adjustment of status, and whose cases have
been pending for 180 days or more, to
change jobs or employers without affecting
the validity of the I-140 or underlying labor
certification, as long as the new job is in “the
same or a similar occupational classification” to
the job in the original petition and labor
certification.

Recapture of Unused Employment-based
Immigrant Visas: Provides that any
employment-based immigrant visas that were
available but unused in FY1999 and FY2000
are to be “banked” for use in future fiscal
years if the demand for employment-based

visas exceeds the overall cap for that year.
(This shall take place in addition to any “spill
up” of unused visas to the family preferences
that would otherwise occur.)

Sixth-Year Extension for H-1Bs Awaiting
Green Cards: Provides that H-1B
nonimmigrants for whom an I-140 has been
filed, and whose labor certification or I-140
was filed at least 365 days prior, may obtain
extensions of  H-1B status beyond the six-
year maximum, in one-year increments, until
the adjustment of status or immigrant visa
application is decided.

Extension of Attestations and DOL
Investigative Authorities Through 2003:
Extends the additional attestations and DOL
investigative authorities from ACWIA (the
1998 H-1B legislation) through FY2003

Recovery of Fraudulent Visas: Provides that
for any H-1B petition revoked for fraud or
wilful misrepresentation, the visa number
shall be added back to the cap in the year the
petition is revoked, regardless of when the
visa was actually issued.

Additional Funds to INS for Processing:
Increases INS’ portion of the H-1B education
and training fee to 4% from the current 1.5%

Education and training provisions: Provides for
funding of various grants and training
projects to train U.S. workers in high
technology, information technology and
biotechnology.
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