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RETIREE  HEALTH  BENEFIT  INTEGRATION  WITH  MEDICARE  MA Y BE  ILLEGAL

In its very lengthy August 1, 2000 Erie
County Retirees Ass’n v. Erie decision, a
divided Third Circuit panel (one judge
dissented on procedural grounds) held that
the Age Discrimination in Employment Act
(ADEA) prohibits discriminatory retiree
health benefits.  This is a very scary decision
for employers that provide retiree health
benefits that either (a) cease with Medicare
eligibility, or (b) are reduced after Medicare
eligibility, if  the combination of Medicare
and retiree health benefits is less favorable to
retirees than pre-Medicare retiree coverage.

Following all plaintiffs’ retirement, Erie
modified its retiree health program to save
costs.  The modified program provided
indemnity-type health benefits for retirees
who had not qualified for Medicare and an
HMO-type Medicare supplement for retirees
who had qualified for Medicare.  Until this
decision, it was widely thought that it was
lawful to reduce or even terminate retiree
health benefits at the commencement of
Medicare coverage, based on legislative
history to that effect.  Despite this legislative
history (which, to be fair, was not as clear cut
as one would have liked), the Third Circuit,
as urged by the EEOC as amicus, refused to
recognize a Medicare-eligibility retiree health
cutback safe harbor.  This is an important

case of first impression, one that is likely to
trigger a raft of me-too lawsuits challenging
retiree health integration with Medicare.

The Third Circuit began its analysis by
deciding that the ADEA applies to retirees
(even when the alleged discrimination occurs
solely after retirement, as in this case), relying
on the Supreme Court’s Robinson decision
(holding that post-employment retaliation
for filing a Title VII claim is actionable).

Next, the court concluded that
discriminating on the basis of Medicare
eligibility is discrimination on the basis of
age, because Medicare eligibility (other than
for disability) occurs at age 65.  Hence, it
viewed Medicare eligibility as a proxy for age
that falls into Hazen Paper “special case”
exception.

The court then rejected Erie’s argument that
it did not discriminate because the better
health coverage plaintiffs sought was
unavailable on the marketplace.

Having concluded that Erie’s retiree health
plan discriminated on the basis of age, the
court then considered whether a safe harbor
applied.  It rejected the “reasonable factor
other than age” (RFOA) defense on the basis

that it cannot be invoked to save a policy
that explicitly discriminates on the basis of
age.  Somewhat circularly, it refused to
consider Medicare eligibility as an RFOA
because Congress had not established an
explicit safe harbor for it.

It concluded by recognizing that the “equal
cost/equal benefit” employee benefits safe
harbor would save the Erie policy, but only if
either (a) the combination of Erie and
Medicare health benefits was at least equal to
the Erie health benefits provided to non-
Medicare eligible retirees, or (b) Erie spent as
much for its post-Medicare retiree health
benefits as it did for pre-Medicare retiree
health benefits.  The case was remanded for a
determination of whether the safe harbor was
satisfied, but that is extremely unlikely.

Under the rationale of this case, almost any
retiree health coverage would be
discriminatory unless, taking Medicare into
account, retiree health coverage is at least as
good after Medicare eligibility as before.
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