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Introduction

On July12, 2000, in a three to two decision
in a case called Epilepsy Foundation of
Northeast Ohio, 331 NLRB No. 92, 2000
WL 967066 (July 10, 2000), the National
Labor Relations Board extended the
United States Supreme Court’s Weingarten
decision to employees who are not
represented by any union.  This decision
has serious implications for employers
who wish to conduct disciplinary
interviews of their non-union employees.
This Alert analyzes the Epilepsy Foundation
decision and answers some of the
questions most likely to arise in its wake.

The Weingarten Decision

In 1975, the United States Supreme Court
decided the case of NLRB v. J. Weingarten,
Inc., 420 U.S. 251 (1975).  In it, the Court
held that the National Labor Relations Act
affords union-represented employees the
right to have a union representative
present at any employer interviews that the
employees reasonably believe may lead to
disciplinary action.  For the last 25 years,
with one brief hiatus during the early
1980s, the National Labor Relations Board
has held that the Weingarten decision only
applies to employees who are represented
by unions, and does not apply to a non-
unionized work force.

The Epilepsy Foundation of Northeast
Ohio Decision

In its decision in Epilepsy Foundation of
Northeast Ohio, the National Labor
Relations Board turned 25 years of
established precedent on its head, and held
that the rights first identified by the
Supreme Court in Weingarten extend to

employees who have no union
representation.

In the case, two co-workers wrote a letter
to their supervisor stating that they no
longer “required” his supervision on the
project they were working on, and
forwarded a copy of their letter to their
supervisor’s manager.  One of the
employees followed up that letter with a
second letter to the supervisor’s manager,
outlining in detail the reasons why the two
employees were dissatisfied with their
supervisor.

The supervisor’s manager was displeased,
and directed that the employee who
authored the second letter meet with her
and the supervisor to discuss what he had
done.  The employee asked that the co-
worker who had helped him write the first
letter be allowed to be present at the
meeting.  The supervisor’s manager
refused, and terminated the employee for
insubordination for refusing to attend the
meeting.  The employee then filed a charge
with the National Labor Relations Board,
claiming that he was fired for exercising his
rights under the National Labor Relations
Act.

The Board agreed with the employee.  It
held that he was clearly fired for asking for
employee representation at the meeting.  It
further held that employees in a non-
union environment have just as much
right under Weingarten to be represented at
an investigatory interview by a co-worker
as do unionized employees, and that to
terminate an employee for asking for such
co-employee representation violates the
National Labor Relations Act.  It ordered
the employee reinstated to his job, with
back pay for the time he had been off.

Implications of the Epilepsy
Foundation Decision

The decision raises a host of issues.
Below we answer what we anticipate will
be the most frequently asked questions
about the practical implications of the
Epilepsy Foundation decision.

When do I have to allow an employee to have
representation?

The right to representation extends only
to interviews that an employee reasonably
believes may lead to discipline.  For
example, when an employer interviews an
employee regarding complaints of sexual
harassment or other misconduct, or
conducts other interviews of an
investigatory nature which could result in
the imposition of any form of discipline.
However, an employer is not required to
grant an employee the right to
representation in interviews that are not
investigatory and/or not likely to lead to
discipline.  For example, in interviews
where the employer intends merely to
inform the employee about discipline that
has already been determined, in minor
discussions between a supervisor and
employee where the supervisor is trying to
correct performance deficiencies, in regular
performance reviews, or in other situations
where discipline is not likely to arise out of
the interview.

Must I advise employees that they have the right
to representation?

No, there is no present requirement that
employers advise employees of their right
to representation by co-workers.  In
addition, there is no need to allow
employees to be represented if they do
not request it at the time of the interview.
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Do all employees have the right to be represented
at investigatory interviews?

No, only those employees who have
protection under the National Labor
Relations Act generally have the right to be
represented.  Thus, the right does not
extend to supervisors and managers, as
those groups of employees have been
defined in the National Labor Relations
Act, or by Board and court decisions.
Those kinds of employees may still be
terminated without violating the National
Labor Relations Act for asking for co-
employee representation at investigatory
interviews.  However, professional
employees, such as doctors, lawyers,
engineers and private school teachers
would be entitled to co-employee
representation.

Does the decision apply retroactively?

The Board in Epilepsy Foundation held that
it does.  Thus, if you have terminated any
employees in the last six months for
requesting to be represented by a co-
worker at an investigatory meeting, you
may have liability under the National
Labor Relations Act.

Must I allow the employees to be represented by
legal counsel, friends or relatives?

No, at present, under Epilepsy Foundation,
employees are entitled to be represented
only by co-workers.  You need not permit
them to be represented by lawyers, friends,
relatives or other outsiders.

What if the employee’s choice of representative
is unavailable?

If the employee’s choice of representative
is not reasonably available, the employee
must select a different representative.  The
employee is not entitled to delay the
interview process by selecting someone
who cannot attend the interview at a
reasonable time selected by the employer.
However, the employer may be required to
allow the employee to confer with his co-
employee representative on working time
if necessary given the scheduling of the
interview.

What participation is the employee’s
representative allowed to have?

The employee is entitled to meaningful
representation.  Thus, he is entitled to
consult with his representative before the
interview, and the representative is allowed
to speak during the interview.  However,
the representative is not allowed to be
insubordinate, or to disrupt the interview
process by objecting to questions or
instructing the employee not to answer
questions.  The employer is not required
to negotiate with the representative  –  e.g.,
not required to discuss the propriety of its
questions, or the magnitude of its
proposed penalty.

What if the employer does not want to proceed
with the interview if the employee is represented
during it?

There may be circumstances where the
employer does not want to conduct the
interview in the presence of a co-worker
representative.  Under those circumstances,
the employer can advise the employee that
the employee has a choice  –  the employee
can proceed with the interview without
representation, or the employer can act on
what information it already has, without
the benefit of the employee’s side of the
story.

However, because it is usually very
important to get the employee’s side of
the story before imposing discipline on or
terminating him, employers will normally
want to grant employee requests for co-
employee representation.

What are the remedies available to the employee
for violations of his right to representation?

The only good news for employers is that
the remedies for violations of employee
rights to representation are not as drastic
as for wrongful termination or
employment discrimination.  An
employee who is fired because he requests
representation is entitled only to back pay
plus reinstatement to his job, and not to
front pay, damages for emotional distress

or punitive damages.  Moreover, at
present, if an employee agrees to be
interviewed, under protest, without
representation, the employer can use the
information it gathers during the
interview even if the interview might have
been improper.

Is the Epilepsy Foundation decision the last
word on the issue?

No, one or more of the federal circuit
courts may reverse the decision, especially
since it was a three to two decision, with a
very strong dissenting opinion.  However,
until the Supreme Court reverses it, or the
Board reverses itself, the Board will
continue to apply its Epilepsy Foundation
rule regardless of what the circuit courts
do.

Conclusion

The Epilepsy Foundation decision creates
significant new pitfalls for employers in
conducting employee investigatory
interviews  –  particularly in the sexual
harassment context, where confidentiality
concerns may need to be balanced against
the right of employees to co-employees
representation.  Indeed, employers may
wish to advise complaining parties that
they will try to keep discussions of the
complaint as confidential as possible,
subject to the right of any accused to have
a co-worker present at interviews.  Great
care should be taken before refusing an
employee his right to co-worker
representation, or terminating anyone who
asks for such representation.

As always, our employment lawyers are
available for consultation on these issues.
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