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CO U R T  RU L E S  E X P O R T  AP P L I C A T I O N  IN F O R M A T I O N  SU B J E C T  T O  D I S C L O S U R E  U N D E R  FOIA

On June 28, a federal district court in
Tampa, Florida ruled that certain
information contained in export license
applications filed with the Bureau of
Export Administration (“BXA”) cannot be
protected from disclosure under the federal
Freedom of  Information Act (“FOIA”), 5
U.S.C. § 522.  The case resulted from a
newspaper’s FOIA request for the identities
of exporters to Cuba and the nature of the
goods and services sold there.

Generally, FOIA provides that any person
has an enforceable right to obtain access to
federal agency records, except to the extent
that such records (or portions thereof) are
protected from disclosure by one of nine
exemptions. These exemptions include one
for information that is specifically protected
by another statute (known as “exemption
three”).

BXA argued that the information sought
was protected from disclosure under
exemption three, based on a provision
contained in the Export Administration Act
of  1979 (“EAA”).  The EAA is the statute
that authorizes the federal government to
regulate exports from the United States.
Although the EAA expired in 1994 – and,
due to controversy over what it should
contain, has not yet been renewed – the
government has asserted continuing
authority to regulate exports by virtue of
executive order extending the EAA’s terms.
It was on that basis that BXA contended
the exemption remained applicable.

However, the court found that because the
EAA has in fact expired, its provision
exempting information submitted in export
applications no longer applies and
disclosure was required.

It is important to note that the newspaper’s
FOIA request only sought the identities of
exporters and the nature of the goods or
services that they sought permission to
export.  Neither the court nor BXA
construed the request to seek any of the
business proprietary information that may
be contained in the applications.
Consequently, BXA did not argue that the
information was protected by FOIA’s
exemption for “trade secrets, commercial or
financial information” (known as
“exemption four”), which is not affected by
the lapse of the EAA.  Exemption four has
been interpreted by courts to protect
information provided to the government in
required submissions (such as export
applications) if disclosure would (1) impair
the government’s ability to obtain similar
information in the future, or (2) cause
substantial harm to the competitive
position of the entity that provided it.  See
Public Citizen Health Research Group v. Food &
Drug Administration, 185 F. 3d 898 (D.C. Cir.
1999); National Parks & Conservation Ass’n v.
Morton, 498 F. 2d 765 (D.C. Cir. 1974).

However, this exemption for proprietary
information might be of little comfort for
many exporters.  When it comes to sensitive
destinations such as Cuba, undoubtedly

exporters would prefer not to see their names
and the nature of their relationships with
their customers plastered across the front
pages or made available to political action
groups that might seek to bring public or
other pressure to bear.  Moreover, much
information that an exporter might deem
truly sensitive nevertheless might fail the
“substantial harm” test required under
exemption four.

BXA plans to appeal the court’s decision,
but its ruling highlights the need for
reauthorization of the EAA.  As a result of
the decision, the Department of Commerce
announced that it will renew its efforts to
obtain at least a partial renewal of the act.
Frequent exporters would do well to
consider engaging with Members of
Congress to stress the importance of this
issue.
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BXA LO O S E N S  RU L E S  GOV E R N I N G  EX P O S U R E  O F  FO R E I G N  U.S.-BA S E D

WORKERS  TO  SE N S I T I V E  TE C H N O L O G Y

“Deemed exports” are exports that the
government “deems” to have taken place,
even though the technology or software at
issue never leaves the United States or the
possession of  the U.S. entity or person
who controls it. 15 C.F.R. §734.8(b)(2).
For example, employment of a foreign
national by a U.S. firm can lead to a
“deemed” export if that employee is
exposed to controlled technology or
software while in the United States.  Thus,
if export to the country of which that
employee is a national would require an
export license, employment of the foreign
national in the U.S. also requires a license.

BXA this month has issued guidance that
may substantially alleviate the impact of
these “deemed export” rules.  According
to the guidance, foreign nationals
otherwise subject to licensing requirements
because they are citizens of a country of
concern may avoid licensing if they are
permanent residents or hold dual
citizenship in countries not subject to
controls.  Until now, this exception only
applied if the second nationality was the
United States.  This reverses prior BXA
policy on dual-nationality workers and, as
an example, means that export licenses
may no longer be necessary for workers
with Indian nationality who are also
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permanent residents of a less rigorously
restricted country, such as a member of  the
European Union.

This shift in BXA policy does not affect a
companion set of regulations maintained
against “rogue” states and administered by
the Treasury Department’s Office of
Foreign Assets Control.  Thus, employers
retaining nationals of Cuba, Iran, Iraq,
Libya, North Korea, Afghanistan and
Yugoslavia remain subject to more
rigorous controls, even if those employees
maintain dual nationality or residency
status in another, less sensitive foreign
country.


