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On March 9, Inspector General June Gibbs
Brown released an “Open Letter to the
Healthcare Community” urging providers
to self-disclose “improper conduct” and
stating, again, OIG’s view that providers
should come forward with disclosures of
potentially illegal conduct in return for more
lenient treatment.

The message between the lines appears to
be that OIG intends to take a softer, more
flexible approach in many cases where
providers self-disclose.  The primary focus
of the Letter is directed at the possibility of
“less rigorous corporate integrity
agreements.”  Similar to consent decrees,
these are the on-going commitments OIG
virtually always requires as one element of a
settlement with a provider.  In the past,
OIG has demonstrated little flexibility as to
the terms of corporate integrity agreements.
The Open Letter suggests that OIG may
now be more flexible.

The suggested “favorable treatment”
includes:

• the possibility that the provider would
not be required to enter into any
corporate integrity agreement (likely
where there is a strong compliance
program in place that detected the self-
reported event);

• “more deference to the existing
compliance measures of a self-disclosing
provider, even if those measures differ
from what [HHS] might otherwise
require in a [corporate integrity
agreement];”

• self-auditing rather than independent
review under an integrity agreement; and

• potential elimination of exclusion as the
standard remedy for any violation of an
integrity agreement.

There is also a hint of the potential for a
reduced scope of investigation where a
provider self-discloses.  However, as in past
advice on self-disclosure, OIG laces its
message with the traditional caveats,
reserving complete discretion to do what it
thinks “appropriate” in each case.

It is also important to note that no
mention is made about whether the OIG
will be likely to consider reduced monetary
penalties, or whether it will consider self-
disclosure as an important factor in the
decision to proceed on a civil verses a
criminal basis.

Why Now?

The Open Letter appears to be an effort to
respond to the criticism that OIG is rigid in
its requirements for corporate integrity
agreements and inflexible about their terms.
OIG undoubtedly wants to see another
annual increase in self-reporting so that it
can demonstrate its effectiveness in
combating Medicare fraud.  It is well
recognized that good statistics in this arena
tend to produce results in federal budgetary
allocations.

A Change in Policy?

In the 1995 Operation Restore Trust
program and the OIG’s wider-ranging 1998
Provider Self-Disclosure Protocol, OIG
encouraged self-disclosure with similar hints
of more favorable treatment.  The Open
Letter seems clearly calculated to convey a
more flexible, reassuring approach, but it is

limited in its focus primarily to corporate
integrity agreements.  As before, OIG offers
no tangible or certain assurances to those
who self-disclose.  In that regard, it is
difficult to categorize this communication as
a change in policy.  To the extent that the
Letter promises a change in the manner of
implementing remedies after a self-
disclosure, the proof will be in OIG’s future
actions.

In fact, OIG is not authorized to make
broad policy in this arena.  To do so, a
multi-agency approach is needed, similar to
what the Department of  Justice and Federal
Trade Commission did with their joint
statements on antitrust enforcement in
healthcare.  OIG would have to issue a joint
policy statement with the Department of
Justice (and DOJ would have to reach
agreement internally between Main Justice
and the regions).  Only then can meaningful
limitations on scope of investigation, fines
and/or criminal prosecution be offered.

Should Providers Revisit Disclosure
Decisions?

No, not in cases where a provider made an
informed decision about a potential self-
disclosure.  The Letter does not include any
additional factors that should be weighed
when considering disclosure.  Where a
decision has been made using counsel
familiar with the agencies and the technical
regulatory issues (and with appropriate
accounting or forensic expertise, where
needed), there is no need to revisit, as the
factors set out in the Open Letter will have
been taken into account.

M A R C H  2 0 0 0



When Should Providers Disclose?

The Press Release accompanying the Letter
correctly states:

“The self-disclosure protocol is
designed only for providers that
believe a potential violation of
the law may have occurred.”

Where the violation involves unintended
errors or simple erroneous overpayment,
the provider is correctly advised to disclose
to the intermediary. When the situation is
more serious, the provider’s decision
about disclosing to OIG or DOJ requires
a balancing of considerations.  The
provider should weigh factors like the
degree of certainty that an actual legal
violation has occurred, the potential
seriousness of the offense, intent, the
provider’s compliance program and other
voluntary corrective action, among other

things.  Where a provider knows it has
been overpaid or otherwise is aware that it
has received funds to which it is not
entitled, it is the government’s position
that disclosure is required, and the failure
to do so may increase the odds that the
government will resort to its criminal
remedies.

Conclusion

The Open Letter is intended to encourage
more self-disclosure, giving the industry
some additional assurance that it will be
better off  by taking that route.  Certainly,
greater flexibility with respect to corporate
integrity agreements is a step in the right
direction, but, when the dust settles, it is a
small step.  Details of  a potential corporate
integrity agreement are rarely the central
issue in the difficult decisions about self-
disclosure.

Self-disclosure may be the right course in
certain, limited cases, but it is not a choice
that holds out any comfort about how the
government will react.  It remains true that
self-disclosure brings with it only one
certainty: that the government will
commence an investigation and undertake
some manner of proceeding against the
disclosing provider.  As before, providers
are left to make the self-disclosure decision
on a case-by-case basis.
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