
California hospitals with Medi-
Cal contracts under the Medi-Cal
Selective Provider Contracting
Program take note:  the
California Department of Health
Services considers exclusive
contracts for the provision of
physician services (other than
radiology, pathology and
anesthesiology) to be a violation
of your Medi-Cal contract.

In a recent letter to the California
Healthcare Association and the California
Medical Association, the Department of
Health Services (“DHS”) has shined new
light on a little known and little enforced
Medi-Cal statute which impacts the ability
of Medi-Cal contracting hospitals to enter
into exclusive physician contracts.

According to Section 14087.28 of the
California Welfare and Institutions Code,
hospitals which have entered into Medi-Cal
contracts under the Medi-Cal Selective
Provider Contracting Program “shall not
deny medical staff membership or clinical
privileges for reasons other than a
physician’s individual qualifications as
determined by professional and ethical
criteria, uniformly applied to all medical
staff applicants and members.”  Despite
this general prohibition, the statute allows
Medi-Cal contracting hospitals to enter into
exclusive physician contracts for the
provision of  pathology, radiology and
anesthesiology services.

Adopted in 1982, this statute was designed
to calm physician fears that exclusive
hospital contracts for the provision of
Medi-Cal inpatient services under the
Selective Provider Contractor Program
would limit physician access to Medi-Cal
patients.  The statute went largely
unenforced until 1998, when DHS was
asked to respond to the complaints of a
medical group denied access to a Medi-Cal

contracting hospital’s neonatal intensive care
unit due to the existence of an exclusive
hospital/physician contract for NICU
services.  Based upon an understanding that
Medi-Cal beneficiaries are free to choose
their physicians, DHS stated that the
hospital was required to grant the medical
group access to Medi-Cal patients in its
NICU regardless of the exclusive contract.
This DHS decision was interpreted by some
as allowing exclusive contracts so long as
such contracts included a carve-out for the
treatment of Medi-Cal patients.

In its most recent letter responding to
additional complaints by the same medical
group, DHS states that “while the
Department’s 1998 letter may have caused
some confusion, the Department interprets
Section 14087.28 as clearly precluding
Selective Provider Contracting Program
hospitals from exclusively contracting for
physician services, regardless of  the payor
source.”  Accordingly, exclusive contracts
with Medi-Cal carve-outs are not considered
acceptable by DHS.  DHS notes that the
exclusive contract prohibition is a
“condition” of the Selective Provider
Contracting Program and “applies to all
physician services other than radiology,
pathology and anesthesiology services.”

In light of DHS’s determination (which is
consistent with an earlier opinion from the
California Medical Assistance Commission
(“CMAC”)), Medi-Cal contracting hospitals
are now on notice that exclusive contracts
and closed department arrangements (other
than those relating to radiology, pathology
and anesthesiology) may place their Medi-
Cal contract status at risk and/or present the
basis for an excluded medical group to
challenge the hospital’s closed department/
exclusive contract arrangements.  Although
sources have reported that DHS considers
exclusive emergency room contracts to be
acceptable under the statute and the Selective
Provider Contracting Program, the statute
does not include such an exception and

DHS’s most recent letter does not provide
for any such exception.

As for potential enforcement action, it
appears that DHS will not be scouring the
State for violations.  According to its recent
letter, DHS intends to “continue addressing
complaints regarding restrictions to
physician access as they are brought to [the
attention of DHS].” (emphasis added).  We
also expect that CMAC will not focus on
this issue unless a hospital’s Medi-Cal
contract is up for renegotiation or CMAC is
otherwise made aware of the arrangement.
Therefore, Medi-Cal contracting hospitals
may consider a wide range of responses to
DHS’s determination.  For example, a Medi-
Cal contracting hospital may terminate its
exclusive contracts and consider alternative
arrangements to ensure adequate physician
coverage in those hospital departments
previously subject to exclusive relationships.
Alternatively, a hospital may maintain its
current arrangements.  In the event of a
challenge by DHS, CMAC or an excluded
physician group, the hospital may either
terminate or amend the exclusive contract or
challenge DHS’s and/or CMAC’s
interpretation of the statute.  Such a “wait
and see” approach may also be beneficial if
state legislation is adopted.  Pending Senate
Bill No. 817 would allow Medi-Cal
contracting hospitals to enter into exclusive
contracts for cardiovascular, emergency
medical, pediatric medical, and nuclear
radiology services (as well as radiology,
pathology and anesthesiology services as
currently allowed).  While this Bill in its
current form would eliminate much of the
concern, we anticipate that the Bill will be
amended.  Therefore, it is unclear what the
impact of such legislation will be.

For more information relating to this
topic, contact Kenneth J. Yood or Beverly
A. Tiffany at Paul, Hastings, Janofsky &
Walker’s Los Angeles office at (213) 683-
6000, or via e-mail, kjyood@phjw.com or
bat i f fany@phjw.com.
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