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Terminating or Refusing to Hire an Individual Who Refuses to Sign a 
Non-Compete Agreement Violates California Public Policy and Justifies
Punitive Damages Award

By Robert Kristoff

The California Court of Appeal in
San Francisco recently put nationwide
companies on notice that terminating
a California-based employee or refus-
ing to hire an applicant in California,
because they refuse to sign a non-
compete agreement (even though the
agreement may be lawful in other
states) is a tortious violation of public
policy. Such violation justified a puni-
tive damage award of $1,080,000 with
compensatory and emotional distress
damages exceeding $200,000. The
case was Walia v. Aetna, Inc., 01
C.D.O.S. 9867 (November 26, 2001).

In Walia, Aetna U.S. Healthcare
required all employees in certain jobs
throughout the U.S. to sign a standard
agreement including non-compete
language. Ms. Walia, a California resi-
dent, was terminated when she
refused to sign the agreement and
could not find another suitable job
within the company not requiring
such an agreement.

The Court stated that Business &
Professions Code § 16600 “presents
an absolute bar” to most post-

employment restraints. It has been
the law in California since 1872 and it
represents the “strong public policy
of the state of California that the
interests of the employee in his own
mobility and betterment are deemed
paramount to the competitive busi-
ness interests of the employers.”

While the Court conceded that con-
tractual limitations on the pursuit of a
profession or business which only
restrict an employee from pursuing
his or her profession in a minor part
of the market might be enforceable,
the agreement at issue prohibited
Walia from working for any of
Aetna's competitors. As such, it was
a clear violation of California public
policy that justified an award of puni-
tive damages.

Walia, together with D'Sa v. Playhut,
Inc., 85 Cal. App. 4th 927 (2000),
which recently held that choice of law
and severability clauses will not save
an otherwise unenforceable and illegal
covenant not to compete in
California, send a strong message that
multi-state employers must review

their non-compete agreements and
practices to ensure they are not invit-
ing public policy claims from employ-
ees and applicants in California.

Clauses that limit an agreement’s
applicability in California (and other
states that outlaw or severely restrict
the use of non-competes), and more
limited restrictions on post employ-
ment activities such as customer non-
solicitation agreements, are only a few
of the strategies available to protect
your company from the punitive dam-
age and class action ramifications that
now accompany over broad non-com-
pete agreements in California.

We invite you to contact any of the attor-
neys in Paul Hastings’ Employment Law
Department to discuss how we can help tai-
lor the right combination of protections to
your particular needs.  Bob Kristoff
(415-835 1673), Vicki Cundiff
(212-318-6030), or Sean O'Brien
(714-668-6281) will be happy to answer
questions or direct your calls to appropriate
counsel.

Paul, Hastings, Janofsky & Walker LLP

Client Alert is published solely for the interest of friends and clients of Paul, Hastings, Janofsky & Walker LLP and should in no way be
relied upon or construed as legal advice. For specific information on recent developments or particular factual situations, the opinion of
legal counsel should be sought. Paul, Hastings, Janofsky & Walker LLP is a limited liability partnership.


