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Reminder – New Rule on Fund Names Becomes Operative in 2002
The SEC's Division of Investment
Management has issued further guid-
ance in the form of an updated Q&A
responding to frequently asked ques-
tions about Rule 35d-1, the new
investment company name rule. The
rule, which was adopted earlier this
year, requires every fund that has a
name suggesting a focus on a particu-
lar type of investment to invest at
least 80% of its net assets (plus bor-
rowings made for investment purpos-
es) in investments of that type. This
contrasts with the previous require-
ment that a fund be at least 65%
invested in investments of a type sug-
gested by its name. The required
minimum percentage is measured
"under normal circumstances," which
means that a fund may depart from
the 80% requirement in extraordinary
market conditions, as well as for a
reasonable period in other limited cir-
cumstances, such as when the fund
experiences unusually large cash
inflows or redemptions. A fund has
until July 31, 2002 to comply with the
rule's requirements.

The Q&A provides guidance on the
application of the rule to various
commonly used fund names, and sup-
plements the guidance offered by the
SEC in its release adopting Rule 

35d-1. The staff's responses demon-
strate the SEC's fundamental position
that the rule's 80% requirement
applies when a fund uses a term to
suggest an investment emphasis in (1)
a particular type of investment (e.g.,
ABC Stock Fund, XYZ Bond Fund,
QRS U.S. Government Fund) or
industry (e.g., ABC Utilities Fund,
XYZ Health Care Fund), (2) certain
countries or geographic regions (e.g.
ABC Japan Fund, XYZ Latin
American Fund), or (3) tax-exempt
instruments. In addition, the Q&A
provides guidance on other matters
relating to compliance with the rule.

Terms suggesting an investment
emphasis in a particular type of
investment or industry
In its Q&A, the staff indicated that
use of the following terms in a fund's
name would suggest a focus on a par-
ticular type of investment and, there-
fore, would require compliance with
Rule 35d-1:

l Small cap, mid cap, and large 
cap – Consistent with current 
staff position, such a fund may 
use any reasonable definition of
these terms.

l High yield – Such a fund must 
have a policy to invest at least 

80% of its assets in bonds that 
are below investment grade. If
the fund, however, uses both 
"high-yield" and "municipal" or 
"tax-exempt" in its name, it is not 
required to invest at least 80% of
its assets in below investment 
grade bonds.

l Money market – The 80% 
requirement applies to a money 
market fund that uses a term to 
suggest investment in a particular 
type of money market 
instruments (e.g., "XYZ U.S.
Treasury Money Market Fund").
If a fund is only a generic money 
market fund, however, it need 
not adopt an 80% policy.

By contrast, the staff indicated that
use of the following terms in a fund's
name would not require compliance
with Rule 35d-1 because they do not
connote a particular type of invest-
ment:

l Tax-sensitive – This term, in the 
staff's view, connotes only a type 
of investment strategy and not a 
focus on a particular type of
investment.

l Income – This term for the 
most part suggests only an 
investment objective or strategy 
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(e.g., "equity income," "growth 
and income"). The staff noted,
however, that the 80% 
requirement would apply where 
the term "income" suggests a 
type of investment (such as 
"fixed income").

l Intermediate term bond – A
fund that uses a term such as 
"intermediate-term bond," or 
"short-term bond," or 'long-term 
bond" in its name is not required 
to invest at least 80% of its
assets in bonds of these types.
Instead, conformance with the 
fund's name is measured by the 
portfolio's dollar-weighted 
average maturity (not duration,
but maturity). A fund must have 
a dollar-weighted average 
maturity that corresponds with 
use of the term (no more than 3 
years for short-term bond; more 
than 3 years but less than 10 
years for intermediate-term 
bond; and more than 10 years for 
long-term bond). Such a fund,
however, must have at least 80% 
of its assets invested in bonds.

l Short-duration bond – A fund 
that uses the term "short-,
intermediate-, or long-term 
duration" in its name is not 
required to invest at least 80% of
its assets in bonds of that 
duration. The fund, however,
must have a portfolio duration 
that is consistent with its name.
It may use any reasonable 
definition to define the term used 
(short, intermediate or long), so 
long as it includes an explanation 
of the definition in its discussion 
of investment objectives and 
strategies in its prospectus.
Although the SEC did not 
address the particular point, it 
would appear that the fund 
would have to invest at least 80% 
of its assets in bonds in order to 
comply with Rule 35d-1.

Terms suggesting an investment
emphasis in countries or geo-
graphic regions
The Q&A contained the following
guidance relating to use of a fund
name that suggests an investment
focus in countries or geographic
regions:

l Global and international – A 
fund that uses the term "global" 
or "international" in its name
would not be covered by the rule 
because these terms are deemed
to merely connote a general 
diversification of investments in 
a number of different countries 
throughout the world.

In its release adopting Rule 35d-1, the
staff had explained that use of the
term "foreign" in a fund's name
would require compliance with the
80% requirement. Although neither
the SEC nor its staff has provided
any guidance on use of the term
"emerging markets" in a fund's name,
it would appear that a fund that uses
this term should also have to comply
with the 80% requirement since this
term suggests a policy to invest in
countries that are linked economically
in some fashion, such as by the stage
of their economic development.

Terms suggesting an investment
emphasis in tax-exempt instru-
ments
The staff indicated that Rule 35d-1
would apply in the following circum-
stances involving use of fund names
that suggest investment in tax-exempt
instruments:

l Single state tax-exempt funds
– A single state tax-exempt fund 
must have a fundamental policy 
to invest (1) at least 80% of the 
value of its assets in investments 
the income from which is exempt 
from both federal income tax and 
the income tax of the named 
state, or (2) its assets so that at 

least 80% of the income that it 
distributes would be exempt 
from both federal income tax and 
the income tax of the named 
state. The fund may include a 
security of an issuer located 
outside of the named state in the 
80% basket, but the interest on 
such security must also be 
exempt from both federal income 
tax and the income tax of the 
named state, and the fund's 
prospectus must disclose that the 
fund may invest in such 
securities.

The staff noted that single state 
tax-exempt funds are not subject 
to the requirements of the rule 
relating to use of names that 
suggest investment in a specific 
country or geographic region.

l Municipal and municipal bond
– A fund with "municipal" or 
"municipal bond" in its name 
must follow the requirements 
applicable to tax-exempt funds –
i.e., it must have a fundamental 
policy to invest under normal 
circumstances (1) at least 80% of
the value of its assets in 
investments the income from 
which is exempt from federal 
income tax or from both federal 
and state income tax, or (2) its 
assets so that at least 80% of the 
income that it distributes would 
be exempt from federal income 
tax or from both federal and 
state income tax.

In addition to the foregoing, the
Q&A provides guidance on when
fund shareholder approval might be
required for a fund that wants to
change its name, the manner in which
a name change may be effected
through the SEC's fund registration
process, the effective date of the rule
for tax-exempt funds that are relying
on the exception from the require-
ment to report standardized after-tax



returns in advertising and sales litera-
ture, and the type of notice that
should be given to shareholders when
a fund adopts a policy to provide 60-
day notice to shareholders in case of
a name change.

For additional information regarding
the foregoing requirements, please do
not hesitate to contact members of
our Investment Management Group:

In Los Angeles
Robert E. Carlson 213-683-6299
Michael Glazer 213-683-6207
Jacob M. Simon 213-683-6125
Chris Wilson 213-683-6280

In New York
Michael R. Rosella 212-318-6800
Gary D. Rawitz 212-318-6877
Robert Boresta 212-318-6272
Joanne Doldo 212-318-6547
Kathleen D. Fuentes 212-318-6569
Jay Majka 212-318-6206

Joshua Sternoff 212-318-6011
Christopher Tafone 212-318-6713

In San Francisco
Julie Allecta 415-835-1606
David A. Hearth 415-835-1607
Mitchell E. Nichter 415-835-1609
Pamela L. Lewis 415-835-1641
Adam Mizock 415-835-1694
Thao H. Ngo 415-835-1649

In Washington, D.C.
Wendell M. Faria 202-508-9574
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