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New Federal and State OSHA Recordkeeping Rules Take Effect January 1, 2002
By Greg Watchman

Over 1.4 million U.S. employers will
be subject to new occupational safety
and health recordkeeping require-
ments as of January 1, 2002. These
new federal and state rules include
significant changes to the recordkeep-
ing exemptions, forms, and recording
criteria.

The U.S. Occupational Safety and
Health Administration issued signifi-
cant revisions to the agency’s record-
keeping regulations on the last day of
the Clinton Administration.1 See 29
CFR 1904. Although the Bush
Administration initially proposed a
delay in the rule’s effective date, it has
since cleared the rule with the excep-
tion of two provisions addressing the
recording of musculoskeletal disor-
ders and hearing loss.

State OSHA agencies are now adopt-
ing revised recordkeeping forms and
recording criteria that parallel those
adopted by Federal OSHA.2 For
example, California OSHA is expect-
ed to adopt such forms and criteria in
December, 2001.3 Together, these
revised federal and state requirements
will allow Federal OSHA to compile
national safety and health statistics
using consistent terminology. The
new rules will take effect nationwide
on January 1, 2002.

Scope and Exemptions
As in the past, the new recordkeeping
rules will apply to approximately
twenty percent of U.S. firms.
Employers with ten or fewer workers

overall will remain exempt.4 The new
rules also retain an exemption for
industries that have lower-than-aver-
age injury and illness rates. OSHA
updated its list of exempt and non-
exempt industries, however, meaning
that some industries will be covered
for the first time,5 and others will no
longer be covered.6 Insurance, legal
services, educational services, bank-
ing, and many retail firms will contin-
ue to be exempt.7

Notably, neither exemption applies to
employers who are specifically asked
by a federal or state OSHA agency or
the Bureau of Labor Statistics to keep
occupational  safety & health records.
Similarly, neither exempts employers
from the obligation to report a fatality
or hospitalization of three or more
workers.

Recordkeeping Obligations
The new rule requires covered
employers to continue to maintain the
same records, but the agency’s forms
have been revised and simplified.
The new rule provides for a new
injury and illness log (form 300),
injury and illness incident report
(Form 301), and separate summary of
work-related injuries and illnesses
(Form 300A). These forms may be
obtained at Federal OSHA’s website,
www.OSHA.gov.

Separate records must be prepared for
each workplace, but may be main-
tained electronically at a centralized
location provided they are easily

accessible from individual workplaces.
The rule includes provisions for with-
holding certain information from the
injury and illness log where employee
privacy concerns arise.

Injuries and illnesses must now be
recorded within seven calendar days
of receiving information about them.
(The previous rule was six business
days).

Covered injuries and illnesses include
those suffered by an employer’s
employees as well as those suffered by
anyone (e.g., contractor employees)
the employer supervises on a day-to-
day basis.

The annual summary for the previous
year must now be certified by a cor-
porate executive and posted for 90
days (from February 1 to April 30)
instead of 30 days.

The logs, incident reports and sum-
maries must be retained for at least
five years. Upon request from
OSHA, these records must be provid-
ed to the agency within four hours.

Work-Relatedness
These recordkeeping requirements
apply only to “work-related” injuries
and illnesses. Federal OSHA retained
the general definition of work-relat-
edness in the new rule (where a work-
place event or exposure “caused or
contributed to” to a condition). But
the agency specifically addressed the
issue of pre-existing conditions, stat-
ing that such a condition is covered
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only if working conditions “signifi-
cantly aggravated” it. In addition, the
agency clarified that injuries occurring
in the workplace are not work-related
if they result from non-work exercise,
eating, or personal tasks, among other
exemptions. Common colds and flu
are also deemed to be not work relat-
ed, and thus need not be recorded.

Although OSHA’s new rule is some-
what more restrictive as to the defini-
tion of work-related injuries than the
previous rule, the National
Association of Manufacturers (NAM)
has filed suit challenging this defini-
tion. The NAM alleges that the
revised definition will still require
recording of injuries and illnesses that
bear no relationship to working con-
ditions.

Covered Injuries and Illnesses
The new rule eliminates the distinc-
tion between occupational injuries
and illnesses for recording purposes.
Now, one set of criteria will be used
for both. Under these criteria, an
injury or illness must be recorded if it
results in 1) a fatality; 2) medical
treatment beyond first aid; 3) diagno-
sis of a “significant” injury or illness;8

4) contamination by needlestick with
another person’s blood or other
potentially infectious material; 5) loss
of consciousness; 6) one or more
days away from work; or 7) restricted
work or a job transfer.

Medical treatment is defined to mean
“the management and care of a
patient to combat a disease or disor-
der,” and excludes observation, coun-
seling, diagnostic procedures, and a
list of treatments deemed to be first
aid (including non-prescription med-
ication, or using bandages, wraps, or
hot or cold therapy).

The new regulation makes clear that a
case is recordable if a health care pro-
fessional recommends medical treat-
ment even if the employee does not

actually receive such treatment. This
provision is likely to cause confusion
among employers, particularly where
they are unaware of a health care pro-
fessional’s recommendations.

The agency provides examples of
“significant” injuries and illnesses that
may not require medical treatment or
lost work time, such as cancer; chron-
ic, irreversible diseases; bone frac-
tures; and punctured eardrums.
Again, the rule provides that the
determination of “days away from
work” is based on what a health care
professional recommends, rather than
the actual number of days the
employee is away from work. The
same principle applies to “restricted
work,” which is defined to mean that
the employee either cannot perform
one or more routine weekly functions,
or cannot work a full day. Notably,
the terms “days away from work,”
“restricted work,” and “job transfer”
do not apply to the day on which the
employee first suffers a work-related
injury or illness, but only days there-
after.

The federal rule clarifies that heart
attacks occurring at work must be
reported, as well as injuries and ill-
nesses which occur away from the
workplace (e.g. during travel or at
home) while an employee is engaged
in work activities.

Delayed Provisions on
Recording of Musculoskeletal
Disorders and Hearing Loss
The new rule also specifically
addresses recording criteria for a vari-
ety of circumstances and conditions,
such as tuberculosis and “medical
removal” of employees overexposed
to toxic substances for medical sur-
veillance  (under specific OSHA stan-
dards such as Lead, Cadmium and
Benzene). While the Bush
Administration cleared most of
Federal OSHA’s recordkeeping revi-
sions, it stayed two specific provisions

addressing the recording of muscu-
loskeletal disorders (MSDs) and hear-
ing loss.

The federal rule defined MSDs as
“disorders of the muscles, nerves,
tendons, ligaments, joints, cartilage,
and spinal discs” except for those
caused by “slips, trips, falls, motor
vehicle accidents, or other similar
accidents.” 29 C.F.R. § 1904.12. This
definition will now be reconsidered
by Federal OSHA and will not take
effect before 2003. For 2002, Federal
OSHA has directed employers to
apply the new general recording crite-
ria to MSDs to determine whether
they are recordable or not.9

The second delayed provision low-
ered the threshold for a recordable
hearing loss from 25 decibels to 10
decibels. While these provisions are
reviewed by Federal OSHA, the pre-
vious threshold of 25 decibels will
continue to apply.

Employee Involvement,
Variances, and Reporting
Obligations
The new federal rule requires employ-
ers to establish a system for employ-
ees to report injuries and illnesses
promptly, and provide information
about the reporting mechanism to
employees. Employees must also be
permitted access to safety and health
records, within certain constraints.

An employer may seek a variance
from the rule’s provisions if it has
alternative recordkeeping practices
which collect the same information.
The employer must conform to the
new rules, however, until such a vari-
ance is granted.

Finally, the new federal rule maintains
the eight-hour reporting requirement
for a fatality or the hospitalization of
three or more workers. The rule
makes exceptions, however, for motor
vehicle accidents which occur on pub-
lic roads (rather than a construction



work zone) and for accidents involv-
ing commercial airlines, trains, buses
or subways.

Compliance Assistance
Federal OSHA has prepared a variety
of compliance assistance materials
and made them available on its web-
site, www.OSHA.gov. These include
forms, questions and answers, and
training materials. The agency plans

to issue a compliance directive in
November, 2001, and post that on its
website as well. These materials may
also be obtained at 1-800-321-OSHA.

In addition, Federal OSHA’s OSHA
Training Institute plans to hold a
satellite training broadcast and simul-
taneous webcast on December 12,
2001 from 1:00 p.m. to 3:30 p.m.
Participants will be permitted to pose
questions to the agency during this

time. Information on this session is
available on OSHA’s website.

For additional information regarding
OSHA policies and regulations, please con-
tact Greg Watchman in our
Washington, DC office at 
(202) 508-9516 or via email at 
gregwatchman@paulhastings.com.

1 See 66 Fed.Reg. 6122 (January 19, 2001).

2 When it established Federal OSHA in 1970, Congress also authorized the states to establish their own state OSHA agencies,
subject to Federal OSHA’s approval. State OSHA agencies have been established in Alaska, Arizona, California, Hawaii,
Indiana, Iowa, Kentucky, Maryland, Michigan, Minnesota, Nevada, New Mexico, North Carolina, Oregon, South Carolina,
Tennessee, Utah, Vermont, Virginia, Washington, and Wyoming. Federal OSHA has jurisdiction over private-sector 
workplaces in the remaining twenty-nine states.

As a general matter, when Federal OSHA issues a standard, the state agencies must follow with a comparable standard within 
six months. With regard to recordkeeping requirements, the state agencies must adopt identical forms and recording criteria,
but some state agencies have different reporting criteria for fatalities or multiple hospitalizations, or different exemptions.

3 Employers in California should check Cal/OSHA’s website, www.dir.ca.gov/occupational_safety.html, for information about 
the agency’s new regulations.

4 Although OSHA’s 1996 proposed revisions would have expanded this exemption to employers with twenty or fewer 
employees, the agency decided against this change after concluding that workers at small worksites may be at increased risk of
injury or illness.

5 These newly-covered industries include auto and home supply stores; boat and recreational vehicle dealers; home furniture,
furnishings, and applicance stores; used merchandise and rental/leasing firms; non-store retailers; fuel dealers; real estate, real 
estate development, and building maintenance firms; laundry and dry cleaning services; personnel, job training and related 
firms; residential care; and botanical and zoological gardens.

6 Newly exempt industries include hardware stores; various types of food stores; furniture repair; dance schools, orchestras, and 
entertainers; medical offices and laboratories and health services; and bowling centers.

7 Although Federal OSHA exempts the motion picture industry, California OSHA does not.

8 Previously, OSHA required the reporting of all occupational illnesses, regardless of severity.

9 Notably, California OSHA has an ergonomics standard, and is considering the adoption of a specific definition of MSDs or 
repetitive stress injuries to assist employers in determining which of such injuries are recordable.
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