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Don’t Say We Didn’t Warn You: Time Is Fast Running Out For Most Effectively
Addressing EGTRRA-Related Benefit Plan Changes

By Ethan Lipsig

The end of 2001 is fast approaching.
Employers who have not already done
so should immediately consider
whether they need to take prompt
action to deal with the employee 
benefit plan changes authorized or
required by the Economic Growth
and Tax Relief Reconciliation Act of
2001 (EGTRRA) and a few other
recent laws and regulations. They
should also confirm that they are in
full compliance with the many earlier
benefit law changes collectively
referred to as "GUST."

Virtually all of the benefit-related
EGTRRA changes relate to retire-
ment plans and similar programs.
Because virtually all of these changes
liberalize existing law, employers 
generally should welcome them.
Some must be implemented at the
earliest possible date for maximum
advantage. One prime example is
EGTRRA's increase of the defined
contribution plan from 25%-of-pay
limit on annual additions to 100% of
pay for limitation years beginning
after 2001. This will permit low paid
employees to contribute significantly
more than currently is allowable. To
take full advantage of this change,
employees must be permitted to con-
tribute at the new higher rates as soon
as the law goes into effect, which for
many employers is January 1, 2002.

EGTRRA allows amendments to be
adopted until the end of the 2005
plan year. However, the IRS took the
position in Notice 2001-57 that quali-
fied retirement plans must be modi-
fied by "good faith" EGTRRA
amendments before the end of the
plan year in which an EGTRRA
change is or must be implemented if
the plan's terms are inconsistent with
the change. For example, if a plan
limits annual additions to 25% of pay,
implementing the 100% limit would
be inconsistent with the plan, making
a good faith amendment necessary.
Such a good faith amendment gener-
ally must be adopted by the end of
the plan year in which the change
goes into effect. If participants might
dispute a change (e.g., small benefit
cashout increase), it might be wise –
or even necessary for ERISA reasons
– to adopt plan amendments before
putting the change into effect.

IRS Notice 2001-57 provides model
amendments that the IRS will deem
to be good faith EGTRRA amend-
ments, but careful plan sponsors
should not adopt these IRS models
blindly because some of them are
poorly designed or ambiguous. For
example, the model amendment that
raises the Internal Revenue Code
(Code) Section 401(a)(17) dollar limit
on compensation to $200,000 might

raise former employees' defined bene-
fit plan benefits. If that is not the
desired result, costly litigation claim-
ing increased benefits could ensue if
the IRS model amendment is adopted
without clarifying this point.

In some cases, EGTRRA amend-
ments may not be needed because
plan terms automatically implement
the change. Good examples are pro-
visions that incorporate the Code
Section 415 or Section 401(a)(17) dol-
lar limits by reference. To the extent,
if any, that an employer sponsoring
such a plan does not want the EGTR-
RA change to go into effect (e.g., as
to former employees), it may be nec-
essary to amend the plan to preclude
that from occurring, assuming that
the anti-cutback rule permits such a
change. Such an amendment may
need to be adopted before the
EGTRRA effective date (generally,
plan years beginning after December
31, 2001), and Section 204(h) notice
of benefit accrual reduction may be
required as to defined benefit or
money purchase pension plans.

Virtually all of EGTRRA's benefit
plan-related changes are scheduled to
expire at the end of 2010. This
should be taken into account in
implementing EGTRRA plan
changes. Sunsetting is an especially
critical issue for defined benefit plans,
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a pervasive issue being whether sun-
setting must be taken into account in
determining pre-sunsetting funding,
lump sum distributions, and the like.
Also, sunsetting should be built into
plan provisions that might otherwise
create enforceable rights post-sunset-
ting, or at least expectations that sun-
setting would defeat.

To help you determine what changes
your company should make, the fol-
lowing chart summarizes EGTRRA

(and a few other recent) changes of
general applicability to employee ben-
efit plans. We have italicized matters
that deserve the most urgent atten-
tion, and the chart shows changes for
which Notice 2001-57 model amend-
ments exist.

If we can be of further assistance, please
contact: in our Los Angeles office, Ethan
Lipsig, Stephen H. Harris, or
Barbara E. Raymond at 
(213) 683-6000 or via email at 

ethanlipsig@paulhastings.com, 
stephenharris@paulhastings.com, or 
barbararaymond@paulhastings.com; in our
Washington, D.C. office, Mark Poerio,
Eric Keller, John Isa, or Laura
Bandini at (202) 508-9500 or via email
at markpoerio@paulhastings.com, 
erickeller@paulhastings.com, 
johnisa@paulhastings.com, or 
laurabandini@paulhastings.com; or in our
New York office, Susan G. Curtis at
(212) 318-6000 or via email at 
susancurtis@paulhastings.com.

Client Alert is published solely for the interest of friends and clients of Paul, Hastings, Janofsky & Walker LLP and should in no way be
relied upon or construed as legal advice. For specific information on recent developments or particular factual situations, the opinion of
legal counsel should be sought. Paul, Hastings, Janofsky & Walker LLP is a limited liability partnership.
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To help you determine what changes your company should make, we compiled the following chart
summarizing EGTRRA (and a few other recent) changes of general applicability to employee benefit plans.
We have italicized matters that deserve the most urgent attention, and the chart shows changes for which
Notice 2001-57 model amendments exist.  If we can be of further assistance, please contact:
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Barbara E. Raymond barbararaymond@paulhastings.com
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John Isa johnisa@paulhastings.com
Laura Bandini laurabandini@paulhastings.com

New York (212) 318-6000
Susan G. Curtis susancurtis@paulhastings.com.

CHANGE ACTION COMMENT

All Qualified Retirement Plans

QP1 Compensation limit raised
to $200,000 for plan years
beginning after 12/31/01 for all
purposes, including deduction
and nondiscrimination testing.

Check to see if plan incorporates higher
limit by reference; if so, and if increase
in limit is inappropriate, consider
amending plan before the next plan
year begins to preclude an increase.
This is an especially serious defined
benefit plan issue as to former
employees.

Notice 2001-57 model
amendment exists.  The increase
can be applied retroactively to
raise already accrued defined
benefit plan benefits for
employees who earn new benefits
after the effective date, even as to
their pre-effective date benefits.
It is not clear, but possible, that
this can be done for other
current or former employees.
Many employers, especially ones
that do not have SERPs, will
want to limit any retroactive
benefit increase to current
employees.

QP2 Safe harbor Section
415(c)(3) compensation must
include transportation/parking
benefit that could be received in
kind or in cash.  Required by the
Community Renewal Tax Relief
Act for plan years commencing
after 12/31/00.

This change is already in effect.
Confirm compliance.

IRS Notice 2001-37 sets forth a
model amendment.
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CHANGE ACTION COMMENT
QP3 Deemed IRA arrangements
may be included in plans,
effective for plan years beginning
after 12/31/02.
QP4 May make rollovers to or
accept rollovers from
nonrollover IRAs, 403(b)
annuities, and governmental 457
plans, effective for distributions
after 12/31/01.

Make sure plan does not already tacitly
permit such rollovers into it if no
conscious decision has been made to
accept them.  If so, amend the plan
before 1/1/02 to prohibit such
rollovers.  Alternatively, amend the
plan to authorize them or at least to
give the plan administrator the
discretion to accept these new forms of
rollover.

Notice 2001-57 model
amendment exists.

QP5 May make/accept direct
rollovers of after-tax contributions
to/from other qualified plans or
may make direct or indirect
rollovers of after-tax
contributions to IRAs, effective
for distributions made after
12/31/01.

Make sure plan does not already tacitly
permit after-tax rollovers into it if no
conscious decision has been made to
accept them.  If so, amend the plan
before 1/1/02 to prohibit such
rollovers.  Alternatively, amend the
plan to authorize them or at least to
give the plan administrator the
discretion to accept these new forms of
rollover.

Notice 2001-57 model
amendment exists.  After-tax
contributions rolled into an IRA
cannot be rolled from it to a
qualified plan, 403(b) annuity, or
457 plan.

QP6 Expanded rollover notice
required for eligible distributions
made after 12/31/01; IRS to
promulgate new model notice.

No penalty imposed for failure to
give expanded notice for any
distribution made no later than
90 days after IRS issues new
model notice.

QP7 Simplified minimum
distribution rules authorized by
IRS proposed regulations, already
effective; IRS directed to modify
distribution tables to reflect
current life expectancies.

Revise plan to reflect new
minimum distribution rules.

See IRS Announcement 2001-82
for a model amendment.

QP8 IRS directed to issue
regulations permitting de minimis
benefit cutbacks that simplify
plan, to be
effective for plan years beginning
after 12/31/03 or earlier if the
regulations so provide.
QP9 Small benefit cashout limit
applied without regard to
rollovers into plan, effective for
distributions after 12/31/01.

Implement, if desired, in plan year
beginning in 2002.

Notice 2001-57 model
amendment exists.
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CHANGE ACTION COMMENT
QP10 Small benefit cashout of
$1,000 or more must be rolled
into IRA unless employee elects
otherwise, effective for
distributions made after DOL
issues final regulations
implementing this requirement.
QP11 Hardship withdrawals of
any amounts, not just 401(k)
deferrals, no longer eligible for
rollover, effective for
distributions made after
12/31/01.

Plan apparently can specify when
in-service distributions that could
be made both under hardship
and nonhardship withdrawal
provisions are to be treated as
hardship distributions for
purposes of this rule.

Notice 2001-57 model
amendment exists.

QP12 Determinations of plan
year to which multiemployer plan
contributions were made will not
be a change in accounting
method, effective for tax years
ending after EGTRRA’s
enactment (6/7/01).

Will permit post year-end
contributions to be treated as
made in the prior tax year, to the
extent permitted under Section
404(a)(6), without IRS approval.

QP13 Small employer tax credit
of lesser of $500 or half the costs
of starting up a plan, for new
plans established in tax years
beginning after 12/31/01.
QP14 IRS user fees eliminated
for determination letter request
relating to certain under 100-
employee plans, effective for
determination letters requested
after 12/31/01.
QP15 Defined benefit and
money purchase pension plan
notice of benefit accrual
reduction (204(h) notice)
materially altered, effective for
amendments taking effect on or
after the date of EGTRRA
enactment (6/7/01), but with
several transition rules.

Review carefully before adopting
any change that
might trigger the notice
requirement.

QP16 Nonresident aliens
working on vessels and planes in
international travel are excludible
employees, effective for plan
years beginning after 12/31/01.

This generally applies for all
Code-related benefit plan
purposes.
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CHANGE ACTION COMMENT
QP17 Top heavy rules eased in
minor, technical ways:  5-year
look back period generally
shortened to 1 year; key
employee definition narrowed;
matching contributions counted
towards meeting minimum
contribution requirements; years
while a defined benefit plan is
frozen can be disregarded for
minimum benefit purposes.
Effective for plan years
beginning after 12/31/01.

If plan is, or may be, top heavy,
implement these changes and amend
plan accordingly.

Notice 2001-57 model
amendment exists.

QP18 Owner-employees or
shareholder-employees may
borrow to the same extent as
other participants, effective for
years beginning after 12/31/01.

This must be implemented if plan
allows loans but not to owner-
employees or shareholder-
employees.

Notice 2001-57 model
amendment exists.

Qualified Defined Contribution Plans

DCP1 $35,000 defined
contribution plan limit raised to
$40,000, effective for limitations
years beginning after 12/31/01.

Check to see if plan incorporates higher
limit by reference; if so, and if increase
in limit is inappropriate, consider
amending plan before plan year begins
in 2002 to preclude an increase.

Notice 2001-57 model
amendment exists.

DCP2 25%-of-pay defined
contribution plan limit raised to
100% of pay (before most salary
reduction contributions) effective
for limitation years beginning
after 12/31/01.

If this change is to be implemented as
early as possible, higher contribution
rate normally would need to be
communicated and implemented before
the start of the first post-2001 plan
year, and plan must be amended by the
end of that year..

Notice 2001-57 model
amendment exists.

DCP3 401(k) and SARSEP
elective deferral limit raised from
$10,500 to $11,000 for calendar
2002, going up $1,000 a year
thereafter until it reaches
$15,000, after which it is indexed
for inflation.

Check to see if plan incorporates higher
limit by reference, if not, amend plan by
end of plan year in which implemented;
revise communications, etc. for coming
year to reflect new limit.

Notice 2001-57 model
amendment exists.

DCP4 Deferrals may be treated
as Roth-type contributions, and
Roth-to-Roth rollovers
permitted, effective for plan years
beginning after 12/31/05.

Calendar for future consideration
in early 2005.
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CHANGE ACTION COMMENT
DCP5 Special 401(k) and
SARSEP “catchup”
contributions permitted for
persons age 50 or older, effective
for calendar 2002.

Optional, but if they are to be
implemented in 2002, consider
communicating them as soon as
possible; amend plan to authorize
them by end of the plan year in
which implemented.

Notice 2001-57 model
amendment exists.  Catchup
contributions probably need to
be separately accounted for
because they are to be
disregarded if they would cause a
discrimination problem; it is less
clear that they have to be
disregarded if they prevent a
discrimination problem, but the
IRS might take that position.

DCP6 401(k) safe harbor plan
deemed to satisfy top-heavy
rules, effective for plan years
beginning after 12/31/01.

Notice 2001-57 model
amendment exists.

DCP7 Multiple use test repealed
for Section 401(k)/401(m) plans,
for plan years beginning after
12/31/01.

If incorporated into plan, delete
by end of plan year beginning in
2002.

Notice 2001-57 model
amendment exists.

DCP8 Safe harbor 401(k)
withdrawal 12-month suspension
rule reduced to 6 months,
effective for suspensions ending
or beginning after 12/31/01.

Notice 2001-57 model
amendment exists.

DCP9 Nonrefundable tax credit
of up to $1,000 for employee
contributions or deferrals for tax
years beginning after 12/31/01
and before 12/31/06.

IRS to issue explanatory notice
that can be distributed to
employees.

DCP10 Matching contributions
must vest in full by end of 3 years
of service or at least 20% per
year, starting at 2 years of service,
effective for persons with at least
1 hour of service in plan years
beginning after 12/31/01 or later
for certain collectively bargained
plans.

If vesting is not fast enough, implement
new schedule when plan year begins in
2002 and amend plan to reflect
the change by the end of the plan
year; collectively bargained plans
may have more time.

Notice 2001-57 model
amendment exists.

DCP11 Deduction limit raised
from 15% to 25% of covered
payroll (itself expanded
principally to include most salary
reduction contributions and
disability pay) and only applies to
nonsalary reduction
contributions, effective for plan
years beginning after 12/31/01.

Obviates the need for profit-
sharing/money purchase plan
combinations.
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CHANGE ACTION COMMENT
DCP12 Same desk rule
eliminated for distributions after
12/31/01.

Review plan to make sure it contains
adequate provisions.  If it does not, fix
them to the extent the anticutback rule
permits the fix.

Notice 2001-57 model
amendment exists.  Plan probably
should provide that a cashout
only occurs in connection with a
sale, etc. transaction if the sale,
etc. documents provide for a
cashout or if plan is amended to
permit a distribution.  This puts
the employers in control.

DCP13 Anti-abuse tax penalty
imposed on certain S corporation
ESOP allocations, effective for
plan years ending after 3/14/01,
with later effective date for
existing plans.
DCP14 C corporation may
deduct dividends paid on ESOP
stock that participants voluntarily
elect to reinvest in company
stock in the ESOP; IRS given
greater authority to disallow
deductions with respect to
abusive dividend practices.  Both
changes are effective for tax years
beginning after 12/31/01.

Large employers with ESOPs should
consider implementing this as soon as
possible.

Prior to this change, to be
deductible, dividends had to be
paid to the participants, paid to
the plan but distributed to
participants, or used to pay down
ESOP debt.

DCP15 IRS directed to issue
regulations to permit tax-exempt
entity employees eligible for a
403(b) annuity to be considered
as excludible employees if certain
requirements are satisfied,
effective for plan years beginning
after 12/31/96.
DCP16 Anti-cutback rule
exception for plan-to-plan
transfers broadened to apply to
transfers between unlike plans
and non-event-related transfers;
also, codifies exception
permitting optional benefit forms
to be eliminated if lump sum
form remains available.  Changes
effective for plan years beginning
after 12/31/01.
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CHANGE ACTION COMMENT

Qualified Defined Benefit Plans

DBP1 415 limit increased from
$140,000 to $160,000 for
limitation years ending after
12/31/01.

Check to see if plan incorporates higher
limit by reference; if so, and if increase
in limit is inappropriate, consider
amending plan before the next plan
year begins to preclude an increase.
This is especially an issue as to former
employees.

Notice 2001-57 model
amendment exists.

DBP2 415 limit does not need to
be reduced for benefits
commencing as early as age 62
and can be increased for benefits
commencing after 65, effective
for limitation years beginning
after 12/31/01.

Plan amendment likely needed to
implement this.  Keep in mind
the impact of the change on
already terminated employees.

Notice 2001-57 model
amendment exists.

DBP3 100% of pay 415 limit
repealed as to multiemployer
plans and certain collectively
bargained plans, effective for
limitation years beginning after
12/31/01.

Notice 2001-57 model
amendment exists.

DBP4 Aggregation of
multiemployer plans with other
plans no longer required (a) for
applying the 100% of pay limit to
nonmultiemployer plans, and (b)
for applying 415 limits to any
multiemployer plan, effective for
limitation years beginning after
12/31/01.

Notice 2001-57 model
amendment exists.

DBP5 160% of “current liability”
full funding limit is phased out
over three years, starting with
plan years beginning after
12/31/01, and excise tax waived
on nondeductible funding above
this limit but below accrued
liability limit.
DBP6 Under-100-participant or
multiemployer plan’s unfunded
current liability can be deductibly
funded, subject to several special
rules, effective for plan years
beginning after 12/31/01.

Discuss with actuary, if increased
funding desired.
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CHANGE ACTION COMMENT
DBP7 Codifies proposed
regulation allowing valuation date
to precede plan year, effective for
plan years beginning after
12/31/01.

May cause problems for plans using too
early a valuation date.

DBP8 Excise tax on
nondeductible contributions
eased, effective for years
beginning after 12/31/01.

403(b) Annuities

TDA1 Elective deferral limit
raised from $10,500 to $11,000
for calendar 2002, going up
$1,000 a year thereafter until it
reaches $15,000, after which it is
indexed for inflation.

Check to see if documents incorporate
higher limit by reference, if not, amend
them; revise communications, etc. for
coming year to reflect new limit.

TDA2 Exclusion allowance
repealed and replaced by normal
defined contribution plan 415
limits (subject to a special church
plan rule), effective for years
beginning after 12/31/01.

May need to implement by effective date
to comply or take maximum
advantage.

TDA3 “Catchup” contributions
for persons age 50 or older,
effective in calendar 2002.

Optional, but if they are to be
implemented in 2002, consider
communicating them as soon as
possible; amend document to
authorize them.

TDA4 Deferrals may be treated
as Roth-type contributions, and
Roth-to-Roth rollovers
permitted, effective for years
beginning after 12/31/05.

Calendar for future consideration
in early 2005.

TDA5 May make rollovers to or
accept rollovers from
nonrollover IRAs, qualified
plans, and governmental 457
plans, effective for distributions
after 12/31/01.
TDA6 Deemed IRA
arrangements may be included,
effective for years beginning after
12/31/02.
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CHANGE ACTION COMMENT
TDA7 Safe harbor Section
415(c)(3) compensation must
include transportation/parking
benefit that could be received in
kind or in cash.  Required by the
Community Renewal Tax Relief
Act for years commencing after
12/31/00.

This change is already in effect.
Confirm compliance.

IRS Notice 2001-37 provides a
model amendment.

TDA8 Nonrefundable tax credit
of up to $1,000 for deferrals for
tax years beginning after
12/31/01 and before 12/31/06.

IRS to issue explanatory notice
that can be distributed to
employees.

TDA9 Simplified minimum
distribution rules authorized by
IRS, already effective; IRS
directed to modify distribution
tables to reflect current life
expectancies.

Revise documents to reflect new
minimum distribution rules.

TDA10 Same desk rule
eliminated for distributions after
12/31/01.

Review documents to make sure they
contain adequate provisions.  If they do
not, fix them.

457 Plans

NQP1 457 limit increased to
401(k) etc. level and 33.33%-of-
pay limit raised to 100% of net
pay, for years beginning after
12/31/01.

Communicate as soon as possible and
amend plan by year-end.

This change permits
contributions of up to 50% of
gross pay; prior law only
permitted contributions of up to
25% of gross pay.

NQP2 Contribution limit no
longer has to be reduced for
other salary reduction
contributions, effective for years
beginning after 12/31/01.

This will allow tax exempt employers
to permit both Section 401(k)/403(b)
contributions and Section 457
contributions.  To take maximum
advantage, tax exempt employers
should be ready to implement on
January 1, 2002.

NQP3 “Catchup” contributions
for persons age 50 or older in
governmental plans (but, for all
457 plans, double normal
contribution limit in 3 years prior
to normal retirement age), for
years beginning after 12/31/01.

Optional, but if they are to be
implemented in 2002, consider
communicating them as soon as
possible; amend plan to authorize
them by end of the plan year in
which implemented.

NQP4 Deemed IRA
arrangements may be included in
plans, effective for plan years
beginning after 12/31/02.
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CHANGE ACTION COMMENT
NQP5 Nonrefundable tax credit
of up to $1,000 for employee
contributions to governmental
plans for tax years beginning
after 12/31/01 and before
12/31/06.

IRS to issue explanatory notice
that can be distributed to
employees.

NQP6 Governmental 457 plans
may accept rollovers from other
governmental 457 plans, qualified
plans, IRAs, and 403(b) annuities,
effective for distributions after
12/31/01.
NQP7 Direct rollover and tax
withholding rules applicable to
qualified plans apply to
governmental 457 plan
distributions made after
12/31/01.

Be prepared to implement by 1/1/02.

NQP8 Constructive receipt rules
repealed for governmental 457
plans, and eased for other plans,
effective for distributions made
after 12/31/01.
NQP9 Qualified plan minimum
distribution rules under Section
401(a)(9) substituted for special
457 minimum distribution rules,
effective for distributions after
12/31/01.

Implement on January 1, 2001, and
revise plan to reflect new minimum
distribution rules.

NQP10 Small benefit cashout
limit applied by governmental
457 plans without regard to
rollovers into plan, effective for
distributions after 12/31/01.

Implement, if desired, beginning in
2002.

NQP11 Same desk rule
eliminated for distributions after
12/31/01.

Review plan to make sure it contains
adequate provisions.  If it does not, fix
them.

Plan probably should provide
that a cashout only occurs in
connection with a sale, etc.
transaction if the sale, etc.
documents provide for a cashout
or if plan is amended to permit a
distribution.  This puts the
employers in control.

NQP12 QDRO rules apply,
effective 1/01/02.
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CHANGE ACTION COMMENT

IRAs

IRA1 Contribution levels to
increase $1,000 per year over next
3 calendar years to $5,000.
IRA2 Nonrefundable tax credit of
up to $1,000 for contributions for
tax years beginning after 12/31/01
and before 12/31/06.
IRA3 May make rollovers to or
accept rollovers from, qualified
plans, 403(b) annuities, and 457
plans, effective for distributions
after 12/31/01.
IRA4 May accept rollovers of after-
tax contributions from qualified
plans, effective for distributions
made after 12/31/01.
IRA5 IRS given power to waive
60-day rollover deadline for good
reason, effective for distributions
made after 12/31/01.

Other Benefit Plan Changes

MISC1 “Qualified retirement
planning services” excluded from
income under certain
circumstances, muddying existing
law, effective for years beginning
after 12/31/01.

This change could mandate
taxation of special planning
services disproportionately
provided to highly compensated
employees, other than with
respect to the employer’s own
plans.

MISC2 Dependent care credit
increased for taxable years
beginning after 12/31/02.

Employers with dependent care FSAs
may wish to explain the enhanced
credit (or revise existing explanations)
in connection with 2002 and
subsequent enrollments.

MISC3 Employers eligible for
childcare credit of up to 25% of
costs incurred per year, not to
exceed $150,000, effective for tax
years beginning after 12/31/01.
MISC4 Section 127 employer-
provided education benefit
income exclusion made
permanent, and graduate degree
programs now eligible, effective
for courses beginning after
12/31/01.

Employers with Section 127
programs may need to extend
their terms and may wish to
expand their coverage to include
graduate programs.


