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The California Department of Industrial Relations Issues Opinion Letter
Limiting Employers' Right To Make Deductions From The Salaries of Exempt
Employees

To qualify as an exempt professional,
administrative or executive employee
under federal and state law, an
employee, with narrow exceptions,
must be paid on a "salary basis."  On
May 30, 2001, the Chief Counsel for
the California Division of Labor
Standards Enforcement ("DLSE")
issued an Opinion Letter regarding
deductions from the salaries of
exempt employees. The Opinion
Letter makes significant changes to
generally-recognized norms for inter-
preting the Labor Code and the Wage
Orders of the Industrial Welfare
Commission.

General Rule According to
Opinion Letter
According to the Opinion Letter, the
general rule is that "the employee
must receive his or her full salary for
any month in which he or she per-
forms any work without regard to the
number of days or hours worked."
Thus, "if the employee is ready, will-
ing and able to work, deductions may
not be made for time when work is
not available."  This new California
rule, therefore, is far more restrictive
than the federal rule, which requires
only that an employee receive his or
her full salary for any week in which
he or she performs any work.

Applications of the General
Rule According to Opinion
Letter   
No Deductions for Discipline.
Although the regulations under the
Fair Labor Standards Act permit an
employer to take deductions from
salary for major safety infractions,

there is no provision in California law
permitting salary deductions for any
form of safety violation. Similarly,
although Labor Code Section 2928
permits limited pay deductions as a
penalty for employees who arrive late
for work, the Opinion Letter states
that this provision does not apply to
exempt employees.

No Deductions for Jury Duty,
Attendance as a Witness or for
Temporary Military Leave. If the
exempt employee has performed any
work in the month, employers may
not take any deduction from the
salaries for absences caused by jury
duty, attendance as a witness or for
temporary military leave.

No Deductions for Temporary
Shutdowns. An employer that closes
it operations for short periods of
time (for example, in response to an
unexpected business slowdown), must
pay its exempt employees for that
period if they have performed any
work in the month in which the tem-
porary shutdown occurs.
Furthermore, according to the
Opinion Letter, the employer may not
substitute or require the use of vested
vacation pay to cover the salary loss.

Exceptions to General Rule
According to Opinion Letter
Deductions for Absences of a
Month or More. "The rule that an
employee must receive his or her full
salary is . . . subject to the caveat that
an employee need not be paid for any
month in which he or she performs
no work."  The Opinion Letter
implies, but does not explicitly state,

that the one-month period must be a
calendar month.

Deductions for Absences of a Day
or More for Vacation. The Opinion
Letter provides that an employer may
make salary deductions "when an
employee absents himself for person-
al reasons for more than one day."
Thus, such days may be entirely
uncompensated or compensated by
resort to the employer's vacation poli-
cy. An employer may compel
employees to take their vacation at
specified times of the year, but an
employer may not, as explained
above, compel the use of vacation at
times that salary otherwise would be
due – as during a temporary shut-
down which did not cover an entire
calendar month.

Deductions for Absences of a Day
or More Occasioned by Sickness or
Accident. In accordance with the
general rule, an employer may not
make salary deductions for absences
occasioned by sickness or accident,
unless the absence exceeds one
month. Here the Opinion Letter
contains what appears to be a mis-
statement. On its face, the letter pro-
vides that, if an employer has a bona
fide plan, policy or practice providing
full compensation for sickness and
disability, then the employer may
make salary deductions of a day or
more if the employee has exhausted
his or her leave benefits. The proviso
that deductions are permissible only
when leave is exhausted contains the
unfortunate (and likely unintended)
inference that an employer cannot
compel an employee to take available
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sick leave on a day that he or she is
absent due to sickness. Hopefully, the
DLSE will see the need to clarify this
confusion quickly.

At least one aspect of the Opinion
Letter, however, is clear. Salary
deductions for illness or injury may
be taken only in increments of a day
or more. Thus, for example, if an
exempt employee who has used all of
his or her sick leave misses the morn-
ing for a doctor's appointment and
reports for work in the afternoon, the
employer must pay the full day's
salary. One likely outcome of this
rule is that employers may begin to
require their exempt employees to
schedule doctor's visits only outside
regular work hours, thereby reducing
scheduling flexibility that employers
and employees have come to take for
granted.

Deductions Pursuant to the
California Family Rights Act. The
California Family Rights Act, at
Government Code Section
12945.2(e), permits employers to
draw upon vested vacation for certain
types of leaves covered by the Act.
Nothing in the Opinion Letter
changes that rule.

Deductions for First and Last
Month of Employment. The
Opinion Letter does not address
whether an employer must pay
exempt employees their full month's
salaries for their first and last months
of employment if those are months
in which they work only a portion of
the time. For example, must an
employer pay an exempt employee a
full month's salary if he or she begins
work or ends work on the 15th of the
month?  An earlier internal DLSE e-
mail exchange implied that such
deductions are permissible, but the
Agency has made no general pro-
nouncement on the issue.

Effect of Violating Rule
The Opinion Letter states that "the
effect of making a deduction not per-
mitted by California law will depend
upon the facts in a particular case."
It implies that willful deductions will
result in a blanket loss of exempt sta-
tus. It further indicates that imper-
missible deductions that are inadver-
tent or erroneous, but made in good
faith, will result in no loss of exempt
status, so long as the employer reim-
burses the employee upon notice of
the error and agrees, in writing, to
comply with California law in the
future. Thus, unless the employee has
a contract with the employee requir-
ing the payment of full salary every
month, the remedy for improper
deductions is not recovery of the lost
compensation. Instead, the remedy is
loss of exempt status.

Legal Challenges to Opinion
Letter
The Opinion Letter likely will be the
subject of intense judicial scrutiny.

First, it is unclear whether the DLSE
even has the authority to announce
such sweeping regulatory mandates in
the wake of Tidewater Marine Western,
Inc. v. Bradshaw (1996), 14 Cal. 4th
557. In that case, the California
Supreme Court found that the DLSE
lacked the authority to issue so-called
Interpretive Bulletins, because such
Bulletins were, in effect, improperly
imposed regulations.

Second, there are significant questions
whether the DLSE has correctly
interpreted the legislative intent
behind AB60 and the regulatory
intent of the IWC.

Third, by eliminating the part-day
deductions for sick leave and vacation
permitted by the DOL, the DLSE has
reduced the flexibility of both
employers and employees to schedule

their work days for mutual benefit.
This is true not only for the schedul-
ing of sick leave to attend doctor's
appointments as mentioned above,
but also for the scheduling of vaca-
tions. That is, the DLSE rule requires
employers to pay exempt employees a
full day of pay, even on occasions
when an exempt employee wants to
use vacation time to cover a partial
day – for example, to play golf. Thus,
employers will now need to advise
their exempt employees that they
either must take a full day off to play
golf or to come to work.

Employer Options at this Time
The Opinion Letter leaves employers
with essentially three options. First,
employers can comply with the word-
ing of the letter. This will create
expenses and hardships that
California employers literally have
never had to bear in the past.
Second, employers can create a mech-
anism for monitoring deductions
from the salaries of exempt employ-
ees and make risk determinations on
an individual basis. Third, employers
can continue their current practices in
hopes that the Opinion Letter will be
the subject of an injunction, recision
or revision. This final strategy, how-
ever, is inherently risky, as the
Opinion Letter may survive legal
challenge.

We encourage you to contact the Paul
Hastings attorney with whom you work to
discuss or obtain a copy of the Opinion
Letter.  Alternatively, please contact any of
the following attorneys: George Abele in
Los Angeles at (213) 683-6131, or via
email at georgeabele@paulhastings.com;
Steve Berry in Orange County at
(714) 668-6246, or via email at 
stephenberry@paulhastings.com; or Kirby
Wilcox in San Francisco at 
(415) 835-1602, or via email at 
kirbywilcox@paulhastings.com.
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