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Atlanta City Council Passes Broad Anti-Discrimination Ordinance

A little talked-about new law may
require employers and businesses in
Atlanta to rewrite their personnel,
training, and other operating proce-
dures. On December 4, 2000, the
Atlanta City Council overwhelmingly
approved amendments to the City
code that impose on employers and
others doing business in Atlanta new
anti-discrimination rules that are
much broader than the familiar prohi-
bitions of Title VII, the ADEA, and
the ADA. Under the new ordinance,
which was signed by Mayor Bill
Campbell and took effect on
December 12, 2000, it is illegal to dis-
criminate in employment, public
accommodations, and housing not
only on the basis of race, sex, reli-
gion, national origin, and age, but also
on the basis of sexual orientation,
gender identity, parental or familial
status, and domestic relationship sta-
tus. In addition, the new ordinance
significantly expands the scope of
unlawful disability discrimination by
including within the law's protection
those persons who would be disabled
but for the use of a mitigating meas-
ure or medication. Although it is not
clear, the new law may also expand
the scope of unlawful age discrimina-
tion by specifying no minimum age at
which such discrimination may occur.
With respect to all of these expanded
protections, the ordinance creates a
new cause of action governed by a
two-year statute of limitations and
subjects employers and businesses to
potential awards of unlimited com-
pensatory and punitive damages for
violations.

Although certain aspects of the new
law – in particular, its creation of a
new cause of action – very likely will
be subject to judicial challenge as an
improper exercise of the City's
authority under the Georgia "home
rule" statute and the Georgia
Constitution, for now the amend-
ments are the law, and employers and
businesses in Atlanta therefore should
be familiar with their potentially far-
reaching consequences. Following is
a summary of key provisions of the
recent amendments.

Who Is Subject to the New
Employment Discrimination
Rules?
The new anti-discrimination rules
apply to all employers within the City
who employ 10 or more employees.
Since the term "employees" is defined
to include "traditional" workers, tem-
porary workers, part-time workers,
and applicants, most employers may
satisfy the 10-employee jurisdictional
limitation. This coverage is signifi-
cantly broader than the coverage of
Title VII and the ADA, which apply
only to employers of 15 or more
employees, and the ADEA, which
applies only to employers of 20 or
more employees. Thus, substantially
more small businesses in Atlanta will
be subject to the new anti-discrimina-
tion rules than are currently covered
by federal anti-discrimination laws.
The prohibitions against discrimina-
tion in employment also apply to
employment agencies, labor organiza-
tions and training programs.
Interestingly, the ordinance excludes

the City's own entities from the defi-
nition of "employer," as well as coun-
ty, state, and federal entities.

What Forms of Discrimination
are Prohibited?
The ordinance greatly expands the
categories of individual characteristics
that are protected against discrimina-
tion. Specifically, the ordinance
defines unlawful discrimination as
acts or practices that adversely effect
or differentiate among individuals
"because of an individual's, or the
perception of an individual's, race,
color, creed, religion, sex, domestic
relationship status, parental status,
familial status, sexual orientation,
national origin, gender identity, age,
[or ] disability."  The ordinance's defi-
nition of discrimination as including
acts or practices against those "per-
ceived as" falling within any of these
protected categories – gay or lesbian,
for example – is not specifically
repeated in the employment section
of the ordinance. If it is read to
apply to employer practices, however,
it will significantly expand the scope
of protection.

The ordinance's definitions of the
various protected categories expand
the types of prohibited discrimination
even further. First, as noted above,
"disability" is defined to include per-
sons "that would be considered to
have a disability [under the ADA] but
for the use of a mitigating measure."
While this expanded protection is
contrary to the Supreme Court's
interpretation of the ADA in Sutton v.
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United Air Lines, Inc., 119 S. Ct. 2139,
2146-49 (1999), and Murphy v. UPS,
119 S. Ct. 2133, 2137 (1999), political
subdivisions generally are permitted
to enact protections that are broader
than federally afforded protections.
In addition, "gender identity" is
broadly defined as meaning "self-per-
ception as male or female, and shall
include a person's identity, expression,
or physical characteristics, whether or
not traditionally associated with one's
biological sex or one's sex at birth,
including transsexual, transvestite, and
transgendered, and including a per-
son's attitudes, preferences, beliefs,
and practices pertaining thereto,
including but not limited to assump-
tion of male or female identity by
appearance or medical treatment."
Thus, for instance, an Atlanta men's
clothing retailer potentially would face
unlimited damages if it refused to
hire or fired a biologically male
employee who occasionally expressed
his gender identity as female by wear-
ing dresses, make-up, and wigs to
work.

Other protected categories have simi-
larly broad and unfamiliar implica-
tions. "Domestic relationship status"
is defined as "the presence or absence
of a domestic partnership or marital
relationship and includes the status of
married, separated, divorced, engaged,
widowed, single, cohabitating or
domestic partnership, without regard
for whether such relationship is
between persons of the same or
opposite sex."  "Familial status" is
defined as "the state of being a per-
son who is domiciled with one or
more children."  These new cate-
gories of protection may, for
instance, make it unlawful for
employers to impose different work
hours or travel expectations on
employees because they are single or
have no children.

While the ordinance prohibits dis-
crimination on the basis of "age," it
does not specify a minimum age at

which such protection vests. In con-
trast, the ADEA protects only those
employees who are age 40 or over.
Thus, the Atlanta ordinance could
render an employer liable for what
under federal law has been viewed as
non-actionable "reverse age discrimi-
nation" – hiring or promoting an
older worker in preference to a
younger one. It also prohibits mini-
mum age requirements (e.g., 25 or
even 21) for drivers of commercial
vehicles. The fair housing sections
and public accommodations sections
of the new ordinance state that "age
limits up to 21" years of age are per-
missible. If this restriction is read
into the employment discrimination
sections (and it is not clear whether it
will be), it would have the effect of
prohibiting discrimination against
anyone age 21 or older on grounds
they are "too young."  Employers
thus might face challenges whenever
they rely on education, experience, or
other factors that may inversely corre-
late with being "too young."

What Sorts of  Job Actions Are
Covered?
While the categories of protected
employees are much broader than
those established under federal (or
Georgia) law, the types of discrimina-
tory acts prohibited under the Atlanta
ordinance are similar to those already
prohibited under Title VII, the
ADEA and the ADA. Specifically,
the new ordinance makes it an unlaw-
ful employment practice for any
employer "to fail or refuse to hire or
to discharge any individual, or other-
wise to discriminate against any indi-
vidual with respect to his or her com-
pensation, terms, conditions, or privi-
leges of employment" because of the
employee's protected status. Also
akin to federal law, the Atlanta ordi-
nance states that employers may not
"limit, segregate, or classify . . .
employees or applicants for employ-
ment in any way which would deprive
. . . an individual of employment

opportunities or otherwise adversely
affect his or her status as an employ-
ee" because of protected status.

A significant potential expansion of
liability may be found in another sec-
tion of the amendments, however,
which make it unlawful for any per-
son to "[a]id, abet, incite, compel, or
coerce" an employer (or business
owner) in committing any discrimina-
tory act. The new ordinance appears
also to make it unlawful to "attempt"
to commit an unlawful act of discrim-
ination. As noted below, application
and interpretation of these and other
provisions very likely will spawn a
new generation of litigation.

The ordinance contains two excep-
tions to the prohibitions against
unlawful employment practices. First,
it specifies that employers may refuse
to hire and employ employees on the
basis of religion, sex, or disability "in
those certain circumstances where
religion, sex or physical or mental
ability is a bona fide occupational
qualification [BFOQ] reasonably nec-
essary to the normal operation of
that particular business."  In the case
of discrimination on the basis of dis-
ability, however, the employer must
show that it "has made reasonable
accommodation for the disability to
the full extent required by the
[ADA]."  Under the second excep-
tion, religious schools may discrimi-
nate on the basis of a particular reli-
gion in hiring and employment if it is
"owned, supported, controlled, or
managed by a particular religion . . .
or if the curriculum of such [school]
is directed toward the propagation of
a particular religion."  These excep-
tions appear to be somewhat narrow-
er than the BFOQ and religious dis-
crimination exceptions to liability
available under federal law.

Is Retaliation Covered?   
In addition to the prohibitions against
discrimination based on protected sta-
tus, the ordinance contains an excep-



tionally broad anti-retaliation provi-
sion applicable to employers (and to
business owners with respect to the
fair housing and public accommoda-
tions provisions). The ordinance
makes it an unlawful practice to
"intimidate, harass, retaliate, obstruct
or discriminate" against a person who
has complied with or "proposes to
comply with" the anti-discrimination
ordinance, has filed a complaint with
the human relations commission or
taken other legal action under the
ordinance, has testified or assisted
with any proceeding under the ordi-
nance, or has opposed any practice
made unlawful under the ordinance.
In addition, the ordinance makes it
unlawful to "apply any economic
sanctions or to deny accommodations
or membership privileges because of
a person's compliance" with the new
law. Under this provision, for exam-
ple, a separate violation apparently
would occur if any business or civic
organization refused membership to
an employer or other entity on
grounds that it had complied with the
ordinance. It is also an unlawful act
of retaliation under the amendments
to "coerce, intimidate, threaten, or
otherwise interfere with any person in
the exercise or enjoyment of, or
account of his or her having exer-
cised or enjoyed . . . any right grant-
ed" by the new law. The ordinance
also makes it unlawful to discriminate
against a person who aids or encour-
ages any other person in the exercise
of rights granted under the ordi-
nance. Thus, for instance, an employ-
er, would be prohibited from taking
adverse action against a straight man-
agement employee who encouraged a
gay employee to exercise his or her
rights.

What Is the Standard for
Proving a Violation?  
The ordinance specifies that an
unlawful employment practice is
proven when the complaining party
shows that protected status "was a

motivating factor for any employment
practice, even though other factors
also motivated the practice."  While
this is akin to the "mixed-motive"
provision applicable to Title VII
claims, unlike Title VII, the Atlanta
ordinance apparently does not relieve
employers from potential liability for
compensatory and punitive damages
if it can show that it would have
made the same decision even in the
absence of the unlawful factor.

What Remedies Are Available
for Proven Violations?
Similar to Title VII and the ADA, a
plaintiff may seek injunctive relief,
actual and compensatory damages,
punitive damages, attorneys' fees and
costs. The standard for recovering
punitive damages is "willful miscon-
duct, malice, fraud, wantonness,
oppression or that entire want of care
which would raise the presumption of
conscious indifference to conse-
quences or to the rights of the
aggrieved person."  Unlike Title VII
and the ADA, however, damages
recoveries are not capped. Thus, for
instance, whereas an employer of 50
or more employees can be liable for
up to $50,000 under Title VII and the
ADA, the same employer could be
liable for unlimited damages under
the Atlanta ordinance for the same
violation. With respect to age dis-
crimination claims, damages available
under the Atlanta ordinance are much
more expansive than those available
under the ADEA, which limits recov-
ery to lost wages and liquidated dam-
ages (as well as attorneys' fees and
costs).

How Are the Discrimination
Rules Enforced?   
The ordinance contains two alterna-
tive enforcement mechanisms. First,
an aggrieved person may file a civil
claim in a "court of competent juris-
diction" to enforce the provisions of
the ordinance. Claims can be
brought within two years of the

alleged discrimination. This two-year
statute of limitations period will be
tolled until the resolution of any
complaint filed with the Atlanta
Human Relations Commission, if the
aggrieved person chooses to file such
an administrative complaint. Thus,
unlike the charge-filing requirement
under Title VII, the ADA, and the
ADEA, the Atlanta ordinance impos-
es no such administrative exhaustion
requirement before a suit may be
brought. In this regard, it is akin to
litigation under 42 U.S.C. §1981.

The second primary mechanism for
enforcing the prohibitions of the new
Atlanta ordinance rests with the
Atlanta Human Relations
Commission. Under the ordinance,
the Commission is expanded from its
current three members to a seven-
member panel appointed by the
President of the City Council. The
Commission is assigned responsibility
for "receiving, investigating and pass-
ing upon complaints alleging viola-
tions" of the public accommodations,
fair housing and employment anti-dis-
crimination rules. Notably, the ordi-
nance also expressly grants to the
Commission authority to "test,"
investigate, make and file complaints
alleging violations of the revised
human relations code. Thus, the
Commission on its own motion could
send a "tester" – in the form, for
instance, of a Commission employee
– to investigate alleged discrimination
by an employer and file a complaint
based on the results of the "test."
The Commission also is vested with
broad powers to develop and assist in
the implementation of plans and poli-
cies to effectuate the anti-discrimina-
tion laws. Notably, the Commission
is authorized to "requir[e] the produc-
tion for examination of any docu-
ments or items relating to any matter
under investigation or in question
before the commission."

If an aggrieved person elects to file
an administrative complaint with the



Atlanta Human Relations
Commission rather than a civil action,
he or she does so by filing a written
and verified complaint with the
municipal clerk. (An employer also
may file a complaint with the
Commission, seeking assistance by
conciliation or other remedial action,
if some or all of its employees
"refuse or threaten to refuse to coop-
erate with this article.")  The com-
plaint must include the names of the
complainant and the respondent, a
description of the alleged unlawful
discriminatory conduct, the date the
alleged conduct occurred, and a
description of any other civil or crim-
inal action based on the same allega-
tions. Any administrative complaint
must be filed with the Atlanta Human
Relations Commission within 180
days of the date the alleged unlawful
discriminatory practice occurred.

Within 30 days of the date the
Commission receives a complaint,
"the municipal clerk or other designee
of the Commission" must conduct an
investigation of the complaint and
issue a report to the Commission.
The investigator has broad authority
to conduct the investigation "by field
visit, written or oral inquiry, confer-
ence or any other method or combi-
nation thereof deemed suitable" in
the investigator's discretion.
Moreover, the investigator must be
given access "at all reasonable times
to records, documents, individuals
and other evidence or possible
sources of evidence and may exam-
ine, record or copy such materials and
take and record the testimony or
statements of such persons as are rea-
sonably necessary for the furtherance
of the investigation."

Once the Commission receives the
investigator's report, it must attempt
to eliminate the complained-of dis-
criminatory practice "by conference,
conciliation and persuasion."  Under
the ordinance's detailed conciliation
procedure, the Commission must first

propose terms of a conciliation
agreement to the respondent. If the
respondent agrees to those terms, the
Commission will then prepare the
proposed conciliation agreement and
serve it upon the complainant. The
complainant then has 15 days to
object to the proposed agreement in
writing. If the complainant's objec-
tions are not met or withdrawn within
10 days after their service, the
Commission will notice the complaint
for hearing. The Commission may,
however, dismiss the complainant's
objections and execute the concilia-
tion agreement if the respondent
agrees and the Commission deter-
mines that the terms of the agree-
ment are "in the public interest."  If
the conciliation procedure is success-
ful, conciliation negotiations will
remain confidential, but the final
terms of a conciliation agreement
may be disclosed. Within a year after
the conciliation agreement, the
Commission will conduct a compli-
ance investigation and "take appropri-
ate action to ensure compliance" if a
violation is found.

In the event that conciliation efforts
fail and the Commission notices a
hearing, the respondent must file a
written answer to the complaint. At
the hearing, which is conducted by
the Chair of the Commission, the
Chair is not bound by "the strict rules
of evidence prevailing in courts of
law or equity."  The Chair has
extremely broad authority to control
the procedure of the hearing and
conduct further investigation into the
complaint. In addition, the Chair has
the power to issue subpoenas to com-
pel access to or production of docu-
ments or the appearance of persons.
After the hearing, the Chair must
issue findings of fact and a determi-
nation. If the respondent is found to
be in violation of the City's anti-dis-
crimination ordinance, "it shall be
unlawful for any city employee or
official to expend city funds with the

violating person or entity, except as
necessary to satisfy obligations inher-
ent under existing contracts."  The
Commission may also order the
respondent to pay expenses and fees,
or  may order revocation, denial or
suspension of the respondent's
municipal licenses, such as a license to
sell alcohol or a business license.
Within a year after the hearing, the
Commission will conduct a compli-
ance investigation and "take appropri-
ate action to ensure compliance" if a
violation is found.

What Are the Prohibitions
Against Discrimination in Public
Accommodations and Housing?   
The details of the new prohibitions
against discrimination in public
accommodations and housing are
beyond the scope of this Client Alert.
Because Atlanta employers often are
also subject to the accommodations
rules, however, a few key provisions
are summarized here. A "public
accommodation" is defined under the
ordinance as including any establish-
ment that supplies goods or services
to the general public, such as hotels,
restaurants and bars, financial institu-
tions, insurance carriers, theatres, con-
cert halls, sport arenas, transportation
carriers, barber and beauty shops,
mobile home parks and public burial
facilities. Public accommodations are
prohibited from discriminating on the
basis of the same protected cate-
gories as those protected against dis-
crimination in employment – race,
color, creed, religion, sex, domestic
relationship status, parental status,
sexual orientation, national origin,
gender identity, age or disability. With
respect to persons falling into one or
more of these categories, any public
accommodation may not deny, refuse,
reject or grant any privilege, service,
goods, merchandise, advantage, facili-
ty, membership, commodity or
accommodation it offers. In addition,
public accommodations may not seg-



regate or place an individual in any
separate group or section of premises
because of protected status. As with
the new prohibitions against employ-
ment discrimination, the protections
against public accommodations dis-
crimination also may be read to apply
whenever discrimination is based on
the "perception" that a person falls
within one of the protected cate-
gories. Public accommodations are
also prohibited from publishing any
written materials advertising that any
of the goods, services or member-
ships they offer will be refused, with-
held, or denied to any person because
of such person's protected status, or
from publishing any written materials
suggesting that the patronage of per-
sons within any of the protected
groups is unwelcome.

The new ordinance also significantly
amends existing prohibitions against
discrimination in housing within the
City of Atlanta. Generally speaking,
the categories of persons protected
against discrimination in the sale,
lease, or rental of property are the
same as those protected from dis-
crimination in employment and public
accommodations.

Will There Be Legal Challenges
to This Ordinance?  
Most certainly. A multitude of ques-
tions remain unanswered. As noted

above, the new Atlanta ordinance
likely will be challenged as an inap-
propriate exercise of municipal
"home rule" under the Georgia home
rule statute and the Georgia
Constitution. It is not clear whether
a political subdivision such as a city
may create new causes of action
under its code of ordinances that
would be enforced through the State
(and possibly federal) judicial systems.

Other aspects of the ordinance are
ripe for challenge or, at least, will like-
ly spawn a generation of litigation.
For instance, it remains to be seen
what "a court of competent jurisdic-
tion," (if any) will be. Since parts of
Atlanta are in both Fulton and
DeKalb Counties, may civil actions be
brought in either county's courts?
Will federal courts exercise pendent
jurisdiction over claims based on the
ordinance when considering Title VII,
ADA, and ADEA claims?  In addi-
tion, a legion of definitional ques-
tions remain to be answered. For
instance, the law allows claims to be
brought by a person who "believes
that he or she will be irrevocably
injured by a discriminatory practice . .
. that is about to occur."  How this
anticipated alleged discrimination
would be proved – or disproved – is
wholly unfamiliar territory. Also, the
law defines "discriminatory practice"
to include a "failure to act," which

has the effect of adversely affecting
or differentiating among individuals
based on protected status. Will this
"failure to act" provision be interpret-
ed as some sort of an affirmative
action obligation?

Conclusion  
These are but a few of the unan-
swered questions about the new
Atlanta ordinance, which are far too
many to answer here. For additional
information, contact the authors of
this report listed below or any mem-
ber of Paul, Hastings' Atlanta
Employment Law Department.
Atlanta employers are well advised to
begin reexamining their policies and
practices, including handbooks and
employee and supervisor training, in
light of these new and broad prohibi-
tions against discrimination in
employment. Be alert for "testers."

If you would like more information, please
contact Lawrence Ashe in Atlanta at
(404) 815-2201, or via email at
lawrenceashe@paulhastings.com; Leslie
Dent at (404) 815-2233, or via email at
lesliedent@paulhastings.com; Kelly
Koelker at (404) 815-2242, or via email
at kellykoelker@paulhastings.com; or
Regan Greene at (404) 815-2524, or
via email at regangreene@paulhastings.com.
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