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Government Enforcement Focus on Medicare Physician Incident-To Services

In its Work Plan for Fiscal Year 2001,
the Office of Inspector General
("OIG") of the Department of
Health and Human Services
("DHHS") has specifically mentioned
"services and supplies incident-to
physicians' services" under the
Medicare program as an area of
investigation, inspection and/or audit.
The OIG explained:

We will evaluate the conditions under which
physicians bill "incident-to" services and
supplies. Physicians may bill for the services
provided by allied health professionals, such
as nurses, technicians, and therapists, as
incident to their professional services.
Incident-to services, which are paid at 100
percent of the Medicare physician fee sched-
ule, must be provided by an employee of the
physician and under the physician's direct
supervision. Because little information is
available on the types of services being
billed, questions persist about the quality
and appropriateness of these billings.

OIG Work Plan 2001, DHHS, p. 15.

Consistent with this enforcement ini-
tiative, government officials with
enforcement oversight have indicated
incident-to service billing will be a
priority in fiscal year 2001. For exam-
ple, the United States Department of
Justice ("DOJ") has recently issued
guidance to local U.S. Attorneys, as
well as Medicare fiscal intermediaries
and carriers, regarding providers' lack
of compliance with Medicare's cover-
age requirements for services that are
"incident-to"  physicians' services and
during a recent appearance at a con-

ference, the OIG Deputy General
Counsel said that incident-to service
billing was a major priority for the
OIG's Office of Audit Services.

What Are Incident -To Services?
To be covered as incident-to services,
the Medicare Statute requires that the
"services be furnished as an incident-
to a physician's professional service,
of kinds which are commonly fur-
nished in physicians' offices and are
commonly either rendered without
charge or included in the physicians'
bills."  42 U.S.C. § 1395x(s)(2)(A).
These services may be provided by
both non-physician personnel (nurses,
technicians, therapists) or non-physi-
cian practitioners (nurse practitioners,
physician assistants, clinical nurse spe-
cialists). The incident-to require-
ments may vary under certain settings,
such as for physician-directed clinics
(or group associations), under which
the physician supervision may be the
responsibility of several physicians.
Medicare Carriers Manual § 2050.3.

What Specifically is Under
Investigation?
In recent investigative efforts, the
government has focused on whether
appropriate physician presence existed
in support of the "direct supervision"
required under the Statute.
Specifically, the government has made
allegations that physicians were not
present  in the office or office suite,
the supervision was inappropriately
provided through physician(s) who

were not the treating/ordering physi-
cian, and that the physicians' mere
presence and availability were inade-
quate to constitute proper direct
supervision. The government may
consider the lack of physician pres-
ence particularly egregious since it is
the primary basis by which physician
services may be provided by non-
physician practitioners as physician
incident-to services. It is also the
basis by which providers may receive
Medicare reimbursement at 100 per-
cent of the physician fee schedule
rather than 85 percent (or less) for
services provided directly by practi-
tioners (i.e., physician assistants, nurse
practitioners, clinical nurse specialists,
certified nurse midwives, certified reg-
istered nurse anesthetists).

In addition, the government's
enforcement initiative has focused on
a somewhat unusual aspect of the
Medicare incident-to requirements:
whether there was an initial physician
diagnosis or treatment prior to the
provision of incident-to services for
any new injuries or illnesses, as
allegedly required by the Health Care
Financing Administration ("HCFA")
in its Medicare Carriers Manual. The
government has been undaunted by
the fact that the Carriers Manual pro-
vides specific guidance to carriers, and
not providers. The government has
gone so far as to allege that, without
this initial physician treatment, servic-
es do not meet the incident-to
requirements and any claims for these
services would be fraudulent under
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the Civil False Claims Act. Based on
the facts of a particular investigation,
the government could find it appro-
priate and necessary to pursue crimi-
nal penalties as well.

Who is at Risk?
Physicians, clinics and medical groups
participating in the Medicare program
(including Medicare + Choice plans)
should immediately review their poli-
cies and procedures for the provision
of incident-to services, particularly
with respect to physician supervision
and initial physician treatments, to
ensure compliance with Medicare's
coverage requirements as well as pre-
pare for possible inquiries or investi-

gations by the government pursuant
to the OIG 2001Work Plan.

What Should You Do?
Relevant questions to ask about a
practice are: (1) Is the clinic or office
staffed with a physician at all times
for providing supervision over inci-
dent-to services, including evenings
and weekends? (2) What policies, pro-
cedures or physician practice reviews
are in place to ensure physician pres-
ence and availability? (3) Are emer-
gency/walk-in services provided by
nurse practitioners or physician assis-
tants and, if so, is there a physician(s)
present? (4) Are initial physician serv-
ices or treatment being provided prior

to the provision of incident-to servic-
es by a non-physician practitioner? 

For questions or assistance, we encourage you
to contact the Paul Hastings attorney with
whom you work to discuss this matter, or :
Kirby Behre in our Washington, D.C.
office at (202) 508-9544, or via email at
kirbybehre@paulhastings.com; 
A. Jeff Ifrah in our Washington, D.C.
office at (202) 508-9532, or via email at
or ajeffifrah@paulhastings.com; Ken
Yood in our Los Angeles office at 
(213) 683-6110, or via email at 
kennethyood@paulhastings.com; or Tae G.
Lee in our Los Angeles office at (213)
683-6322 or taelee@paulhastings.com.
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