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Expanded Disclosure Requirements Under California Corporate Disclosure Act
Effective January 1, 2003

By Michael G. McKinnon

On September 28, 2002, Governor
Gray Davis signed into law the
California Corporate Disclosure Act
(the “Act”), changing requirements
for statements of information filed by
California corporations or foreign
corporations qualified to do business
in California. Existing California law
requires both domestic and foreign
corporations doing business in
California, whether private or publicly
traded, to file a one page information
statement with the Secretary of State
within 90 days after first filing its
original articles or foreign corporation
filing, and every two years thereafter.
Under the Act, effective January 1,
2003, these information statements
must be filed annually. Further, pub-
licly traded companies, as defined in
the Act, must include additional dis-
closures regarding any non-audit serv-
ices performed by the company’s
auditors, the auditor’s report, director
and officer compensation as well as
past bankruptcy, fraud or securities
laws violations. A key purpose of the
Act is to make this information pub-
licly available on the Secretary of
State’s web site. Notably, only for-
profit corporations are affected by the
Act, which excludes from the Act’s
coverage other business entities such
as limited liability companies, limited
partnerships, general partnerships and
non-profit corporations.

Acknowledging that most of the addi-
tional information to be disclosed will
also be available in a public corpora-
tion’s filings with the U.S. Securities
and Exchange Commission, Kevin

Shelley, the State assemblyman who
authored the Act, justified the new
law saying it would allow investors to
gain access to important information
without spending hours pouring
through massive and often technical
annual reports or proxy statements.
Since Shelley was elected California’s
Secretary of State in November, he
will be responsible for enforcing the
Act.

1. Existing Law
Under existing law, all companies
incorporated or qualified to do busi-
ness in California must file a state-
ment of information (called a
Statement by Domestic Stock
Corporation or Statement by Foreign
Corporation) with the California
Secretary of State every two years.
This form generally provides the
name and address of the company,
the type of business engaged in, the
names and addresses of each director
and officer, and the name and address
for an agent for service of process.

2. Filing Requirement
Effective January 1, 2003, the state-
ment must be filed annually during
the applicable filing period. The
applicable filing period commences at
the beginning of the fifth calendar
month preceding the anniversary of
the corporation’s original date of
incorporation or qualification and
expires at the end of the calendar
month in which such anniversary date
occurs. For example, if a corporation

was incorporated or qualified to do
business on June 10, the statement
could be filed between January 1st
and June 30th of each year. New
statement forms will be added to the
Secretary of State website at
http://www.ss.ca.gov/business/corp/corp_soin-

fo.htm, as soon as they become avail-
able. All newly formed corporations
will receive the new form at the time
of incorporation and all existing cor-
porations will receive a new form
from the Secretary of State by mail.
The Secretary of State estimates that
the statement, currently one page, will
grow to four or five pages for public
companies due to the additional dis-
closures requirements.

In order to make the statement more
accessible to the public, the Act
requires that the Secretary of State’s
office make all filed statements avail-
able on-line no later than December
31, 2004.

3. Additional Disclosure
Requirements for Public
Companies
The Act defines a “publicly traded
company” as a company with securi-
ties that are either listed or admitted
to trading on a national or foreign
exchange, or that is the subject of
two-way quotations, such as both bid
and ask prices, that are regularly pub-
lished by one or more broker-dealers
in a national daily quotation service or
similar service. This definition would
include companies listed on the New
York and American Stock Exchanges
and the Nasdaq Stock Market, as well
Paul, Hastings, Janofsky & Walker LLP

http://www.ss.ca.gov/business/corp/corp_soinfo.htm


as companies whose shares are quot-
ed on the NASD’s OTC Bulletin
Board or in the National Quotation
Bureau’s “pink sheets.”

Specifically, the additional informa-
tion required consists of:

The name of the independent
auditor used by the company and a
description of any non-audit services
performed by the auditor for the
company during the previous 24
months.

The date of the last report pre-
pared for the company by its inde-
pendent auditor, which report must
also be attached to the filing.
Although “report” is not defined,
commentary on the Act indicates that
companies will not be required to file
the financial statements that are
attached to the auditor’s report.

The annual compensation paid to
each director and “executive officer,”
including stock or stock options that
were not available to other employees
of the company. Executive officer
means the five most highly compen-
sated officers of the company, exclud-
ing any officer who is also a member
of the Board of Directors.

A description of any loans made
to a director at a preferential loan rate
during the previous 24 months,
including the amount and terms of
the loans.

Whether any bankruptcy filing
has been made by the company or
any of its directors or executive offi-
cers within the previous ten years.

Whether any director or execu-
tive officer of the company has been
convicted of fraud during the previ-
ous ten years.

Whether the company has been
found liable in any federal or state
court or by a regulatory agency or
self-regulatory organization for viola-
tions of federal securities laws or
securities or banking provisions of

California, and which resulted in a
judgment of more than $10,000.

Interestingly, the original version of
the Act proposed to the legislature
would have extended these additional
disclosure requirements to private
companies as well. The original ver-
sion was vigorously opposed by the
California Chamber of Commerce
and the final version excluded private
corporations from these additional
disclosure burdens.

It is also worth noting that the addi-
tional disclosures required by the Act
do not apply to non-California corpo-
rations with publicly traded securities
whose subsidiaries are incorporated
or qualified to do business in
California unless the parent corpora-
tion itself is qualified to do business
in California. On a related note, a
parent corporation’s status as a pub-
licly traded company does not subject
its subsidiaries that are incorporated
or qualified to do business in
California to the Act’s additional dis-
closure requirements.

4. Overlap with (and
Differences From) Periodic
Reports and Proxy Statements
Filed with the SEC
One criticism of the Act is that virtu-
ally all of the information required on
the new statement for public compa-
nies is required to be reported in
quarterly and annual filings with the
Securities and Exchange Commission
(“SEC”). The Act’s supporters claim
it is not about getting new informa-
tion, but about making certain impor-
tant information easily accessible to
investors who otherwise would be
required to parse through a compa-
ny’s 10-Q quarterly reports, 10-K
annual reports and annual proxy state-
ments.

Although perhaps unintended, there
are differences between the disclosure
requirements under the Act and SEC
regulations worth noting. For example:

The Act requires disclosure of
the independent auditor’s services for
the previous two years, whereas SEC
regulations require similar informa-
tion for only the past year.

Under the Act, a corporation
must disclose the annual compensa-
tion paid to directors and officers,
including the number of any shares
or options not available to other
employees. Unlike SEC regulations,
compensation is not defined. The
Secretary of State is currently dis-
cussing how compensation will be
described and will likely promulgate
clarifying regulations in the coming
months.

The definition of executive offi-
cer in the Act includes the five most
highly compensated officers, whereas
SEC regulations require disclosure of
the four most highly compensated
officers and the CEO regardless of
compensation level. The Act and
SEC regulations define executive offi-
cer differently. The Act includes only
named officers, whereas SEC regula-
tions includes persons (whether or
not named officers) who perform
policy making functions for the cor-
poration. Given these slight distinc-
tions, the officers listed in the annual
statement may be different for some
companies. Additionally, non-U.S. cor-
porations whose home jurisdictions
currently do not require them to pro-
vide an individual breakdown of offi-
cer and director compensation are
only required under SEC regulations
to disclose aggregate compensation in
their annual reports on Form 20-F if
they do not otherwise provide such
an individual breakdown of compen-
sation. Under the Act, these non-U.S.
corporations qualified to transact
business within California will also be
required to disclose the compensation
of individual executive officers in the
manner required by the Act.

The Act requires companies to
disclose loans made to board mem-



bers (but not to executives officers) at
a preferential rate during the previous
two years. Under SEC regulations,
loans to directors, officers as well as
significant stockholders are required
to be disclosed if the amount
involved exceeds $60,000. It is worth
noting that the Sarbanes-Oxley Act of
2002 prohibits public companies from
making loans or extending credit to
directors or executive officers with
limited exceptions. See Paul Hastings
Client Alert Loan Prohibition and Anti-
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Oxley Act of 2002, August 2002.

The Act requires disclosure of
any bankruptcies filed by the compa-
ny or its executive officers or direc-
tors within the previous ten years,
whereas SEC regulations require dis-
closure of bankruptcies occurring
within the past five years.

The Act requires companies to
indicate whether any directors or
executive officers were convicted of
fraud in the past ten years. Federal
law requires disclosure of conviction
in any criminal proceeding (excluding
traffic violations and other minor
offenses) within the past five years.

5. Penalties for Failure to File
and False Information
Although the Act did not create any
new penalties for failure to comply,
existing law provides a penalty of

$250, and, if the filing is delinquent
for two years, possible suspension of
the corporation’s corporate powers.
Every director or officer who know-
ingly permits the statement to contain
materially false information is guilty
of a felony. The officer or agent
signing the information statement
must affirm on behalf of the compa-
ny that the information is “true, cor-
rect and complete.”

6. Victims of Corporate Fraud
Compensation Fund
The Act also establishes the “Victims
of Corporate Fraud Compensation
Fund,” which will be administered by
the Secretary of State for the sole
purpose of providing restitution to
victims of corporate fraud. A por-
tion of the increased information
statement filing fee, which will be
raised from $20 to $25 per filing, will
be used in part to finance the fund.
It is estimated that there will be
approximately $1.35 million annually
for disbursement to victims of corpo-
rate fraud from the fund.

7. Other Initiatives
Put into context, the Act is part of
the 2002 California Corporate
Reform Package announced by
Governor Gray Davis last August.
The initiative spawned several new
laws aimed at strengthening regula-
tions applicable to accountants,

including a provision prohibiting a
public company from employing any
employee of an independent auditing
firm who has provided audit services
within the past twelve months.
Coming on the heels of the enact-
ment of the Sarbanes-Oxley Act, the
Governor’s initiative also included a
promise to seek increases in criminal
fines for securities law violations.

Currently it does not appear that
other states have followed suit in
increasing corporate disclosure at the
state level. However, given the cur-
rent economic and political climate, it
is possible other states will join
California in attempting to address
issues of corporate disclosure and
investor confidence. We will continue
to monitor these developments in the
coming months.
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