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As you know, registered investment
advisers are required to update their
Form ADVs when certain changes
occur and at least annually. This Alert
briefly reviews those requirements
and some other important matters.
Please contact us if you require our
help to meet any of your filing dead-
lines or other obligations.

A. SEC Registered Investment
Advisers.
1. Annual ADV Update. An advis-
er registered with the Securities and
Exchange Commission (the “SEC”)
should amend its Form ADV at least
once a year by filing an annual updat-
ing amendment within ninety days
after the end of its fiscal year. The
amendment should update responses
to all items in the ADV. SEC regis-
tered advisers must make all amend-
ments to Part I of Form ADV elec-
tronically using the national
Investment Adviser Registration
Depository (the “IARD”) system
unless the adviser has received an
exemption. The adviser’s annual
renewal fee for IARD is due at the
time of its annual updating amend-
ment.

2. Other ADV Amendments. In
addition to the annual updating
amendment, an SEC registered advis-
er must amend its Form ADV
promptly if (a) any information pro-
vided in response to Items 1, 3, 9 or
11 of Part IA becomes inaccurate in
any way or (b) any information pro-
vided in response to Items 4, 8 or 10
of Part IA becomes materially inaccu-
rate. An SEC registered adviser

should also amend Part II of its
Form ADV promptly if any informa-
tion in Part II becomes materially
inaccurate. Although advisers are not
currently required to file Part II with
the SEC, they should maintain an
updated copy of Part II in their files.
That copy is deemed to have been
filed with the SEC. The SEC is con-
sidering amending Part II, and SEC
staff have stated that they anticipate
providing the SEC with comments on
this initiative prior to year-end.
However, we do not know when or
whether the SEC will amend Part II.

3. Offer to Provide ADV Part II.
An adviser registered with the SEC
must offer to provide Part II of its
Form ADV (or a brochure containing
equivalent information) at least annu-
ally to each advisory client and to
each limited partner (or member) of
an investment limited partnership (or
limited liability company) that the
adviser manages. The offer can be
made by including it in an individual
account client’s first quarter bill or in
the letter to limited partners (or LLC
members) reporting last year’s results.

4. State Notice Filings. An SEC
registered adviser may also be
required to make notice filings and
pay fees in states in which it has advi-
sory clients or a place of business. All
states that require notice filings now
participate in the IARD system. Some
states may also require additional
information to be submitted on
paper. Generally, these states will
send the adviser a subsequent request
for the additional items.

An SEC registered adviser also may
be required to register its investment
adviser representatives in each state in
which a representative has a place of
business. In March of this year, exist-
ing registrations for an adviser’s
investment adviser representatives
were to be transitioned onto the
IARD system. All states that regulate
investment adviser representatives
(except Ohio and South Carolina)
now participate in IARD for invest-
ment adviser representatives.

5. Electronic IARD Filings. SEC
registered advisers that make electron-
ic state notice and investment adviser
representative filings should have
received a notification from NASD
Regulation, Inc. with instructions for
retrieving the 2003 Renewal Program
Bulletin. The Bulletin is located at
(http://www.iard.com/pdf/2003_pro
gram_bulletin.pdf). All existing state
notice  and investment adviser repre-
sentative filings should be handled
through IARD. Beginning on
November 4, 2002, a Preliminary
Renewal Statement should be avail-
able for SEC advisers to determine
the renewal fees required. Payment
must be received by the NASD by
Friday, December 6, 2002, and all
electronic filings must be submitted
by 6:00 p.m. Eastern Time on
December 21, 2002.

B. Investment Advisers
Certificated by the California
Commissioner of Corporations
(the “COC”).
1. ADV Amendments. A California
registered adviser must promptly (and
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within thirty days after the change
occurs) file with the COC amended
pages of its Form ADV reflecting any
change in the information (other than
financial information) contained in
the Form ADV, including Schedule I
(if the adviser files a paper Form
ADV).

2. Electronic IARD Filings. The
COC is authorized to accept electron-
ic filings of Part I of Form ADV
through the IARD system, but elec-
tronic filing is not yet required for
California registered advisers (unlike
state notice filings for SEC registered
advisers). In addition, the COC will
also accept electronic filings through
the IARD system for a firm’s associ-
ated persons or investment adviser
representatives. The COC is, howev-
er, currently waiving routine regulato-
ry inspection fees for California regis-
tered advisers as an incentive to make
the transition to electronic filing.
California registered advisers that file
Part I of Form ADV electronically
still are required to file a paper copy
of Part II with the COC.

3. Annual Balance Sheet Filing. A
California registered adviser with cus-
tody of or investment discretion over
client assets or that receives fees for
advisory services six months or more
in advance must file with the COC an
annual balance sheet with a schedule
showing the required net capital com-
putations. The financial statements
included in the report must be audit-
ed unless the adviser, during the peri-
od covered by the report, has not
held or accepted custody of funds or
securities for any client or owed
money or securities to any client, and
has taken only limited powers of
attorney to execute transactions on
behalf of clients. The report should
be filed as of the same date for each
calendar year, except that the first
report must be filed within twelve
months after the adviser’s certificate
becomes effective. This financial
information should be submitted with

the verification form required by the
COC and must be filed within sixty
days after the date as of which the
financial information is provided.

4. Annual Fees. A California regis-
tered adviser must pay a $125 fee
before December 15 of each year.
The COC usually sends to each
investment adviser a notice requesting
this fee. A California registered advis-
er that files its Form ADV electroni-
cally should have received a notifica-
tion from NASD Regulation, Inc.
with instructions on the procedures
for paying the $125 fee and additional
NASD system fees through the IARD
system.

5. State Notice Filings. A
California (or other state) registered
adviser may also be required to regis-
ter or make notice filings in states in
which the adviser has clients or any
investment adviser representatives.

C. Changes in New York
Adviser Registration
Requirements.
On September 17, 2002, New York
Governor George Pataki signed into
law legislation that amends the regis-
tration requirements and procedures
affecting New York investment advis-
ers. The new law, which takes effect
on January 1, 2003, allows investment
advisers in New York to participate in
the IARD system, and imposes new
registration requirements on certain
state regulated investment advisers
with more than five New York clients.
Currently, under New York General
Business Law Section 359-
eee(1)(a)(5), a person who sells invest-
ment advisory services to no more
than forty persons in New York is not
considered an investment adviser and
is not required to register as such with
the state. As revised, Section 359-
eee(1)(a)(5) extends the registration
requirement to all persons selling
investment advisory services to more
than five persons residing in New
York unless they meet either of two

important exceptions. One exception
in effect incorporates the federal de
minimus exemption from adviser regis-
tration into New York law. Thus, an
adviser who would otherwise be
required to register in New York
because the adviser has more than
five non-excluded New York clients
may rely on an exclusion from the
definition of investment adviser in
New York if it would be required or
permitted to register with the SEC,
but for the exemption from registra-
tion afforded by Section 203(b)(3) of
the Investment Advisers Act of 1940,
and Rule 203 (b)(3)-1 promulgated
thereunder. The second important
exception is that the number of advi-
sory clients that triggers registration is
exclusive of financial institutions and
institutional buyers, as may be defined
by rule or regulation of the New
York Attorney General. Since this
exception is subject to action of the
Attorney General, it is not yet known
when this exception will be imple-
mented or what institutions will be
exempted.

The new law also provides for New
York’s participation in the IARD sys-
tem so that New York investment
advisers can meet their state filing
requirements via a single IARD filing.
In addition, the new law authorizes
the New York Attorney General to
prescribe, by rule or regulation, quali-
fication requirements for any individ-
ual who applies for registration as an
investment adviser in the state and
authorizes the Attorney General to
require minimum standards of finan-
cial responsibility for advisers. Thus,
New York may soon join the majority
of U.S. jurisdictions which impose
examination requirements upon
investment adviser personnel.

D. Other Matters.
1. Annual Notice of Privacy Policy.
Investment advisers, whether or not
registered with the SEC, and invest-
ment limited partnerships (or limited



liability companies) are subject to
SEC and Federal Trade Commission
regulations governing the privacy of
consumer financial information (the
“Privacy Regulations”). The Privacy
Regulations require every adviser and
investment limited partnership (or
limited liability company) to establish
policies and procedures to protect the
confidentiality of client or investor
records and to provide an initial and
annual notice to each client or
investor disclosing the types of non-
public personal information the advis-
er or investment limited partnership
collects and the extent to which it dis-
closes that information.

The annual notice required by the
Privacy Regulations must be delivered
at least once during each twelve-
month period. You may define the
twelve-month period, but you must
apply it consistently. You can make
the annual notice by including it in an
individual account client’s first quarter
bill or in the letter to limited partners
reporting last year’s results. After pro-
viding a notice to a client or investor
in an investment fund, you may not
disclose any non-public personal
information of that client or investor
to an affiliate or a third party other
than as described in the notice, unless
you provide a new notice describing
the proposed disclosure to the client
or investor.

2. Investment Fund Issues. An
adviser that manages one or more
affiliated investment limited partner-
ships (or any other private investment
funds) should also review and update
the fund offering documents to
reflect changes in such matters as soft
dollar arrangements and other broker-
age practices, performance data,
annual financial information and tax
and legal requirements. In addition, if
you wish our assistance you should
continue to inform us in writing,
prior to making any offer or sale of
interests in a fund, of the states of
residence of potential new investors

and of investors who may make addi-
tional capital contributions, so that we
can review and advise you on compli-
ance with applicable state securities
laws.

Many of our clients manage invest-
ment funds under fund agreements
that provide for the designation of a
“Liquidating Person” to liquidate the
partnership’s assets if the general
partner is unable to do so. If you
would like to appoint a “Liquidating
Person,” please contact us.

3. Employee Trading Policies.
Many advisers’ trading policies and
procedures require that each employ-
ee certify annually that he or she has
complied with those policies and pro-
cedures. Accordingly, each employee
should submit such signed certifica-
tion to the adviser’s compliance offi-
cer every year. If you do not have
written policies and procedures
regarding employee trading, please
contact us to discuss adopting and
implementing such policies.

4. Management Company
Allocations. Over the past few years,
many of our advisory clients have
organized themselves as limited liabil-
ity companies or limited partnerships.
Key employees and other members or
limited partners may have been given
membership or limited partner inter-
ests. The operating agreement or lim-
ited partnership agreement frequently
provides that the manager or general
partner may adjust each participant’s
interest for the coming year on or
before a specified date (typically
January 31 of that year). Such advis-
ers should make these allocation deci-
sions, in writing and in accordance
with the applicable operating agree-
ment or limited partnership agree-
ment, on or before the specified date.

5. Offshore Funds. Many of our
clients that act as investment advisers
to offshore funds elect to defer some
or all of the investment management
fees payable by the fund. An election

to defer those fees should generally
be made prior to the fiscal year in
which the fees are earned.

6. Section 13 and 16 Filings.
Certain filings may be required if an
adviser exercises investment discre-
tion or voting power over five percent
or more of a class of securities of a
public company. If you have reached
or anticipate reaching that threshold
with respect to any class of securities,
you should contact us. If you have
filed a Schedule 13G and the infor-
mation reflected in the Schedule has
changed as of December 31, 2002,
you may be required to file an amend-
ed Schedule by February 14, 2003.

In general, an adviser that exercises
investment discretion or voting power
over more than ten percent of a class
of equity securities of a publicly trad-
ed company may be required to file
with the SEC an initial ownership
report on Form 3 within ten days
after exceeding the ten percent
threshold. Effective August 29, 2002,
changes in an insider’s beneficial own-
ership of securities generally must be
reported on Form 4 before the end of
the second business day following the
day on which the change occurred.
Due to the changes in the filing time-
frame for the Form 4, it is possible
that a Form 4 may be due before the
Form 3 is due. In these situations, the
SEC encourages the filer to submit
both forms at the same time. An
annual report on Form 5 must be
filed with the SEC within forty-five
days after the fiscal year by every per-
son who was an insider of a publicly
traded company during the year to
report previously unreported transac-
tions during the year that should have
been reported on Form 4 but were
not, and certain other transactions
that may be reported on Form 5.
Finally, by July of 2003, the SEC will
be proposing and adopting rules to
require the filing of these reports
through the EDGAR system.
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An adviser, whether or not registered
with the SEC, that exercises invest-
ment discretion over at least $100
million invested in equity securities
traded on stock exchanges or the
Nasdaq Stock Market must file a
report of its holdings with the SEC
on Form 13F within forty-five days
after the end of the first calendar year
in which such $100 million threshold
is reached and must make quarterly
filings thereafter.

7. Anti-Money Laundering
Procedures. To date, the Providing
Appropriate Tools Required to
Intercept and Obstruct Terrorism Act
of 2001 (the “Patriot Act”) does not
impose requirements on investment
advisers registered either with the
SEC or with the states, but advisers
are likely to become subject to such
requirements in the future. The defi-
nition of “financial institution” under
the Patriot Act does, however, cover
registered investment companies (e.g.,
“mutual funds”) and unregistered
investment companies, including cer-
tain commodity pools, real estate
companies and “private” investment
companies (e.g., hedge funds).
Regulations have been implemented
for mutual funds which require the
adoption of an anti-money laundering
program including the implementa-
tion of reasonable procedures for
verifying customer identities. Similar
regulations have been proposed for
hedge funds.

The hedge fund proposal would
require such funds to establish and
implement policies, procedures and

internal controls reasonably designed
to prevent the fund from being used
to launder money or finance terrorist
activities. In addition, the fund must
provide for independent testing of its
compliance program, must designate
a person or group to be responsible
for implementing and monitoring the
program, and must provide for ongo-
ing training of appropriate personnel
in the requirements of the Bank
Secrecy Act and the signs of money
laundering. Finally, the fund would
be required to file a short identifying
notice with the Financial Crimes
Enforcement Network of the
Department of the Treasury. Once
the final rule is published, unregis-
tered funds will have a period of time
to develop and implement an anti-
money laundering program.

If you have any questions or comments, need
any forms or otherwise need assistance in
satisfying any of the requirements and obli-
gations summarized in this Alert, please
contact a member of our Investment
Management Group.
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