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With the external pressure of fulfilling China’s 
commitments to the WTO and internal needs to 
protect domestic industries from multinational 
giants, China is currently stepping up efforts 
to create a new antimonopoly regime. A new 
Antimonopoly Law, which has been in the draft-
ing stage for over 10 years, was listed on the 
legislative agenda of the 10th National People’s 
Congress, which ends in 2007. Although the 
original plan was to promulgate the law in 2005, 
the schedule may be delayed due to the existence 
of many unsettled, controversial issues, including 
which PRC administrative agency will be selected 
to enforce the law. 

Promulgation of a formal antimonopoly law is 
a double-edged sword for multinational compa-
nies doing business in China. On the one hand, 
an antimonopoly law is one of the fundamental 
elements in a market economy for creating the 
rules for competition. The new law may assist 
foreign investors by providing uniform and com-
prehensive guidelines on competing in the Chinese 
market. On the other hand, multinationals are 
concerned that the new law may restrict their 
current business practices or even subject them 
to harsh penalties. This concern has multiplied 
since the State Administration for Industry and 
Commerce, which has been involved in drafting 
of the Antimonopoly Law, issued a report in early 
2004 on certain practices of multinationals that 
it alleged inhibit competition. The report high-
lights specific examples of monopolistic activities, 
names several suspect multinationals, and calls 
for enhanced enforcement of existing antimo-
nopoly regulations and quick promulgation of the 
Antimonopoly Law. 

In fact, China has promulgated a number of laws 
to regulate anti-competitive activities. Examples 
include the 1993 Anti-unfair Competition Law, 
the 1997 Price Law, and the 2003 Tentative 
Regulations on Merger with and Acquisition 
of Domestic Enterprises by Foreign Investors. 
Nevertheless, the current antimonopoly regime 
is far from adequate. First, the regulations some-
times overlap, and even worse, they are not 

always consistent in their definitions or standards 
for particular terms and requirements. Second, 
the existing rules often lack specifics,  particularly 
in procedural and sanction provisions. Third, the 
current regulations don’t adequately cover new 
types of anticompetitive activities emerging with 
the development of the market economy, such as 
agreements among competitors to divide sales ter-
ritories, allocate customers, or limit production. 
Finally, the overlapping jurisdiction and lack of 
coordination among the various government agen-
cies has hindered the effective enforcement of the 
existing regulations. 

The main outline of the recent draft 
Antimonopoly Law is similar to antimonopoly 
laws in other countries, partially because the 
drafting committee has conducted extensive 
studies of foreign antimonopoly laws and discus-
sions with foreign experts. Like in many other 
countries, the recent draft prohibits implicit or 
explicit arrangements to inhibit competition, for-
bids abuse of a dominant market position, and 
restricts over-concentration of operators by way 
of mergers and acquisitions. On the other hand, 
the recent draft contains some unique features, 
such as the prohibition against “administrative 
monopoly”, i.e. abuse of administrative powers by 
government agencies. 

Unfortunately, many details regarding the draft 
are not clear. Even after the promulgation of the 
law, the regulators will need to provide further 
clarification regarding definitions of “market 
share” and “abuse”. Given the limited role of 
Chinese courts in antimonopoly enforcement, 
such administrative guidance will be even more 
important in China than in other countries such 
as the United States. 

With the drafting of the Antimonopoly Law, 
the Chinese government has now recognized the 
importance of creating standards for competition. 
Foreign investors with large operations in China 
should keep themselves abreast of change in this 
area to comply with both the existing and the 
upcoming antimonopoly regulations. 
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