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On October 21, 2002, the
Department of Labor (“DOL”) pub-
lished interim final rules (the “Rules”)
to assist 401(k) (and other individual
account plan) administrators with the
“blackout period” limitations estab-
lished by the Sarbanes-Oxley Act of
2002 (“Sarbanes-Oxley” or the “Act”).

Sarbanes-Oxley included provisions
specifically aimed at regulating black-
out periods during which 401(k) and
other individual account plan partici-
pants are restricted from making
investment or other changes to their
plan accounts. Such blackout periods
are common, for example, in connec-
tion with a change in plan record-
keeper or trustee or a merger or other
similar transaction involving the plan
or plan sponsor. The Act also
restricts trading of employer stock by
company officers and directors during
any period in which plan participants
are subject to a blackout period (the
SEC has announced that it will issue
rules providing guidance on this
insider trading prohibition in the near
future). These blackout period provi-
sions were enacted in direct response
to the highly publicized Enron litiga-
tion, in which employees have alleged
that they suffered significant losses in
their 401(k) plan accounts because
they were prohibited from selling
Enron stock during a blackout period
that coincided with a steep decline in
the value of the shares.

Given the considerable focus on
blackout periods post-Enron, plan
sponsors and administrators should
review the new DOL guidance and
take steps to ensure that any blackout
period is implemented in a manner
consistent with the Act and the Rules.
As discussed further below, the DOL
is entitled to assess a civil penalty of
up to $100 per participant per day for
noncompliance with the blackout
period notification requirements.

I. No Guidance as to Fiduciary
Responsibility During Blackout
Period
The Rules adhere closely to the spe-
cific requirements of the Act, provid-
ing guidance as to the required tim-
ing, form and content of the advance
notification to plan participants
regarding an impending blackout peri-
od, as well as to the procedures for
the DOL to impose a civil penalty for
noncompliance. The Rules do not,
however, address the application of
ERISA’s fiduciary responsibility provi-
sions to blackout periods. For exam-
ple, there is no discussion of the
availability of the Section 404(c) fidu-
ciary liability “shield” during a black-
out period. At one time, Congress
considered legislation that would have
clarified that a plan fiduciary is
responsible for individual account
plan investments (including invest-
ment in employer stock) during a
blackout period. While this proposal

was not adopted as part of Sarbanes-
Oxley, an argument may be made that
this was always the law under ERISA
and specific legislation was unneces-
sary.

II. Summary of Interim Final
Rules 
Definition of a Blackout Period
For purposes of the advance notice
requirement covered by the Rules, a
“blackout period” includes any period
during which the ability of plan par-
ticipants and beneficiaries to make
changes to their individual account
elections (or to obtain loans or distri-
butions from the plan) is temporarily
suspended, limited or restricted for
more than three consecutive business
days. A blackout period does not
include a period in which participants
are restricted from making changes to
their individual accounts where such
suspension (i) results from an applica-
tion of the securities laws (e.g. if the
SEC were to suspend trading when
public information about a company
is not current, accurate, or adequate),
(ii) is regularly scheduled and appro-
priately disclosed to participants (for
example, a restriction in the plan doc-
ument that a participant may not sell
employer stock prior to age 50 would
not constitute a “blackout period”) or
(iii) is applied to a particular partici-
pant pursuant to a qualified domestic
relations order.
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Content of Notice; Form and
Manner of Delivery

The notice must be “written in a
manner calculated to be understood
by the average plan participant” and
must specify the information
described below. The Rule sets forth
a model notice (the “Model Notice”)
to assist plan administrators in com-
plying with the advance notice
requirements. However, use of the
Model Notice is not mandatory and
plan administrators should be careful
to tailor the notice to the relevant cir-
cumstances.

The notice must (1) specify the rea-
sons for the blackout period, (2) iden-
tify the investments and other rights
affected, (3) specify the expected
beginning and ending date of the
blackout period, (4) suggest that par-
ticipants or beneficiaries evaluate their
current investment decisions in light
of the upcoming blackout period, and
(5) provide the name, address and
telephone number of the plan admin-
istrator or other person responsible
for answering questions about the
blackout period. Plan administrators
may use an advisory statement regard-
ing the benefits of diversification in a
well-balanced investment portfolio
contained in the Model Notice to sat-
isfy requirement (4) described above.
In those situations where a plan
administrator does not furnish 30
days’ advance notice to participants
and beneficiaries, the notice must also
include (1) a statement that Federal
law generally requires at least 30 days’
advance notice and (2) an explanation
of the reasons why at least 30 days’
advance notice could not be provided.
The plan administrator may use an
advisory statement contained in the
Model Notice to satisfy this require-
ment.

The notice must be in writing and
furnished to participants in a manner
that is reasonably calculated to ensure
actual receipt of the information by

plan participants and beneficiaries,
consistent with existing DOL guid-
ance on disclosures generally, includ-
ing disclosure in electronic form.

Timing of Notice

The Rules require notice to affected
participants and beneficiaries at least
30 days, but not more than 60 days, in
advance of the last date on which
such participants and beneficiaries
could make changes to their plan
accounts immediately prior to the
commencement of the blackout peri-
od. The 30-day period must be
counted back from the last date on
which the participant or beneficiary
had the right to make changes to the
investments in their individual
accounts in anticipation of the black-
out period. For example, if a plan
permits participants to direct their
investments during the first 15 days
of each month and participant direc-
tion is suspended from May 1st to the
15th, the last day participants would
be permitted to alter their plan invest-
ments would be April 15th and, there-
fore, notice must be provided to par-
ticipants no later than March 16th.
The plan administrator must also pro-
vide a copy of the notice to employ-
ers whose securities are subject to the
blackout period. If there is a subse-
quent change in the beginning date or
ending date of the blackout period,
the plan administrator must also pro-
vide affected participants and benefi-
ciaries and employers with an updated
notice explaining the reasons for the
change and identifying all material
changes in the information contained
in the prior notice as soon as reason-
ably practicable.

The Rules provide limited exceptions
to the 30-day advance notice require-
ment. Thus, the notice period may be
reduced if a plan fiduciary determines
in a signed and dated writing that
deferring the blackout period for the
prescribed 30 days would result in a
breach of the plan administrator’s

duties under ERISA. For example, if
a plan administrator, in response to
the announcement of an employer’s
bankruptcy filing, determines that it
would be imprudent to permit a
401(k) plan to continue to invest in
employer stock, effective immediately,
the administrator is not required to
provide 30 days’ advance notice. The
notice period may also be reduced in
the case of events that are unforesee-
able or beyond the reasonable control
of the plan administrator. For exam-
ple, if a plan administrator is
informed that the processing of loans
and distributions has been incapacitat-
ed by a major computer failure that
will take 10 days to fix, 30 days’
advance notice is not required. In the
preamble to the Rules, the DOL
notes that this exception should be
relied on only in rare circumstances.
In situations where the limited excep-
tions apply, the advance notice must
be sent to affected participants and
beneficiaries as soon as reasonably
possible under the circumstances
unless advance notice of the termina-
tion of the blackout period is imprac-
ticable.

In addition, the 30-day notice rule is
not applicable where a blackout
occurs in connection with a merger,
acquisition, divestiture or similar
transaction involving either the plan
or the plan sponsor, and the blackout
is necessary to facilitate a participant’s
entry to or exit from the plan. Here
again, advance notice of an impend-
ing blackout must be provided as
soon as reasonably practical unless
advance notice of the termination of
the blackout period is impracticable.

Same Notice Provided to
Participants May Also Be Provided
to Employer/Issuers

Sarbanes-Oxley also requires plan
administrators to notify employers
whose securities are subject to the
blackout period for purposes of com-
pliance with the corresponding insider



trading restriction. A plan administra-
tor may satisfy this obligation by pro-
viding such employers with the same
notice furnished to participants and
beneficiaries. In the case of notice to
an employer, notice to the employer’s
agent for service of legal process is
deemed to be notice to the employer
unless the employer has provided the
plan administrator with an alternative
for service of notice.

No Notice For “One-Participant
Retirement Plans”

The blackout period provisions of the
Act apply to both public and private
companies. However, as contemplat-
ed by the Act, these notice provisions
do not apply in the case of a “one-
participant retirement plan,” which
generally includes a plan covering an
individual who owns the entire busi-
ness or partners in a business partner-
ship (and their spouses).

III. Assessment of Civil Penalty
by DOL
The Act provides that DOL may
assess a civil penalty of $100 per par-
ticipant per day against a plan admin-
istrator for failure or refusal to com-
ply with the notice requirements
described above. The Rules provide
guidance as to the procedure for the
assessment and administrative review
of such civil penalties. The amount

of the penalty is computed on a per
participant basis from the date of the
administrator’s failure or refusal to
provide the required notice up to and
including the last day of the blackout
period. Prior to assessing a penalty,
the DOL must provide the plan
administrator with a written notice of
its intent to do so. The plan adminis-
trator will have 30 days from the date
of service of such notice to challenge
the assessment, and failure to do so is
deemed to be a waiver. In an effort
to conform procedures governing the
assessment and administrative review
of civil penalties, the Rules also make
changes to existing civil penalty rules
for failure or refusal to file an annual
report or other plan documents
requested by the DOL.

IV. Effective Date and Deadline
for Written Comments on the
Rules
Written comments on the Rules must
be received by DOL by November
20, 2002. The Rules apply to black-
out periods commencing on or after
January 26, 2003. For blackout peri-
ods beginning between January 26,
2003 and February 25, 2003, the
Rules indicate that plan administrators
should furnish notice as soon as rea-
sonably practicable.

If you would like a copy of the text of the
Rules (including the Model Notice) or if
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