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As of July 2002, NASD members
submitting filings to the Corporate
Financing Department of the NASD
are required to use the NASD’s new
electronic filing system – the
Corporate Offerings Business &
Regulatory Desk (COBRADesk).
COBRADesk is a Web-based applica-
tion designed to minimize the paper-
work involved in the filing process
and provide a faster and more effi-
cient mechanism for communication
between filers and the NASD.

COBRADesk is a significant develop-
ment in the NASD’s ongoing effort
to implement electronic filings.
Whereas existing systems – the
Central Registration Depository
System for broker-dealers and the
Investment Adviser Registration
Depository for investment advisers –
involve the filing of forms (e.g., Form
BD for broker-dealers and Form
ADV for investment advisers), filings
under the Corporate Financing Rule
(NASD Conduct Rule 2710) consist
of detailed disclosure and representa-
tions related to public offerings in
which an NASD member is partici-
pating.

The Corporate Financing Rule
The Corporate Financing Rule is
intended to ensure that the underwrit-
ing terms and arrangements of a pub-
lic offering in which an NASD mem-
ber participates are fair and reason-
able. Perhaps most important, Rule

2710 regulates the total amount of
underwriting compensation that the
“underwriter and related persons”
may receive in connection with a pub-
lic offering.1

To enable the NASD to perform its
examination of an offering’s under-
writing terms, Rule 2710 requires
members to file offering documents,
including registration statements,
underwriting agreements, and various
other supplemental materials, with the
NASD’s Corporate Financing
Department. Before electronic filing
was implemented, the Corporate
Financing Department annually
received thousands of packages and
letters (by mail, courier, or fax) from
underwriters and their counsel.

COBRADesk
In an effort to improve the efficiency
of the review process and to reduce
the amount of paper correspondence
between filers and the NASD, the
Corporate Financing Department
deployed the Corporate Offerings
Business Regulatory Analysis System
(COBRA) in June 1999. The system
allowed members and their counsel to
file information electronically and
permitted NASD staff to access any
documents filed with the Commission
through EDGAR.

On April 30, 2001, COBRA was con-
verted into COBRADesk, a Web-
based software application that allows

members and their counsel to trans-
mit offering information over the
Internet. Once documents are filed,
the review process becomes interac-
tive; NASD staff reviews and com-
ments upon the information submit-
ted. Ultimately, the Corporate
Financing Department must render its
“no objection” opinion in order for
the NASD member to participate in
the offering.

In order to facilitate electronic filings
of financing documents, the NASD
has had to reduce detailed informa-
tion on the terms and conditions
underwriting arrangements – previ-
ously transmitted in a series of letters
between the NASD and underwriters’
counsel – to a “check the box” for-
mat. Thus, unlike the electronic filing
of forms, the conversion of
Corporate Financing filings to an
electronic format required significant
re-formatting of information. Some
filers have struggled with the new for-
mat, especially since there is limited
space (3400 characters) for the quali-
fiers and explanations that enable
users to make the required certifica-
tions. The NASD has, for its part,
provided training sessions for inter-
ested filers to ease the strain of
adjustment and facilitate their transi-
tion to electronic filing.

Proposed Rule Changes
Citing the decreased review time and
overall improved efficiency of the
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review using COBRADesk, the
NASD filed a proposed rule change2

with the Commission seeking to make
electronic filing of public offerings
through COBRADesk mandatory.
The Commission approved this pro-
posal on April 9, 2002.3

In order to conform its rules with
respect to electronic filings, the
NASD proposed to amend the
Corporate Financing Rule to: (1)
require that members file certain
information on offerings subject to
NASD Conduct Rules 2710, 2720,
and 2810 through COBRADesk; (2)
provide that all public offering docu-
ments filed with the Commission
through EDGAR will be treated as
filed with the NASD; and (3) reduce
the number of offering documents
that are required to be filed with
NASD for members that file manually
instead of electronically through
EDGAR.4 These changes were
included in what the Commission
approved on April 9, 2002.

The implementation of COBRADesk
is not without its substantive implica-
tions. COBRADesk incorporates cer-
tain proposed exceptions to the calcu-
lation of underwriting compensation
prescribed by the Corporate
Financing Rule. While the NASD has
informally been applying these excep-
tions in paper filings, by incorporating
them into COBRADesk, which has
been approved by the Commission,
the exceptions have been legitimized
even though not yet formally
approved.

The NASD filed proposed amend-
ments to the Corporate Financing
Rule unrelated to COBRADesk to
formalize these exceptions.5 Among
the more significant of the proposed
changes is the elimination of a six
month/twelve month presumptive
period for aggregating compensation.
In brief, the current rule provides that
any item of value, including securities
of the issuer, acquired by the under-

writer and related persons within the
twelve month period before the filing
date of a proposed public offering
will be examined to determine
whether it was acquired in “connec-
tion with the public offering” and
should be deemed underwriting com-
pensation. There is a presumption in
Rule 2710 that any such item of value
acquired in the six months before fil-
ing is underwriting compensation. A
member may rebut this presumption,
but as a practical matter, it was very
difficult to convince NASD that an
item of value received in the six
months preceding the filing of the
offering was not underwriting com-
pensation. Since the NASD limits the
amount of underwriting compensa-
tion an underwriter may receive, Rule
2710 prevented underwriters from
assisting companies in obtaining
financing on the eve of their offer-
ings.

The proposed amendments would
change this by considering items of
value received during the period com-
mencing 180 days immediately pre-
ceding the date of the filing of the
offering to be underwriting compen-
sation, subject to certain relatively
narrow exceptions. The proposed
exceptions, which aim to distinguish
securities and other items of value
acquired as consideration for venture
capital investments and other financial
services, consist of: (1) purchases and
loans by certain entities (money man-
agers, insurance companies and
banks); (2) investments in and loans
to certain issuers with 33% institu-
tional ownership; (3) private place-
ments with institutional investors; (4)
acquisitions and conversions to pre-
vent dilution; and (5) purchases based
on a prior investment history.6 These
exceptions would afford companies
greater flexibility in obtaining cash
infusions and bridge financing in
transactions involving NASD mem-
bers and their affiliates in the six

month period preceding an initial
public offering.

Several comment letters regarding the
proposed amendments addressed the
interplay between COBRADesk and
these proposed rule changes.7
COBRADesk requires members to
certify compliance with applicable
rules and regulations, prompting com-
mentators to challenge the practicabil-
ity and legality of requiring practition-
ers to certify compliance with rules
not yet formally adopted. According
to the NASD, COBRADesk does not
require certification of compliance
with the proposed amendments, and
it is within a filer’s discretion whether
to include information in the screens
designed to capture information
regarding transactions meeting the
proposed exceptions.8

Conclusion
While COBRADesk breaks new
ground for electronic filings, it also
enables filers to claim exemptions
proposed in rule amendments still
pending with the Commission.
Therefore, it is more than simply a
mechanism for improved communica-
tion between filers and the NASD; it
also formalizes a new approach to the
determination of underwriting com-
pensation.
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1 The term “underwriter and related persons” broadly encompasses all broker-dealers (and their associated persons and affili-
ates) participating in any capacity in the proposed public offering, as well as other non-broker-dealers who act as counsel, finders
or consultants, or are members of the immediate family or related persons to someone meeting the definition. For purposes of
Rule 2710, the definition of affiliate presumptively includes a company that beneficially owns ten percent or more of the out-
standing voting securities of a member. Rule 2710 also regulates conflicts of interest that arise where more than ten percent of
the net offering proceeds are intended to be paid to NASD members.
2 See Proposed Rule Change, File No. SR-NASD-2001-46 (August 6, 2001)
3 Securities Exchange Act Release No. 34-45709 (April 9, 2002), 67 FR 18282.
4 NASD Notice to Members 02-26.
5 Securities Exchange Act Release No. 34-44044, 66 FR 14949; and File No. SR-NASD-00-04.
6 See Securities Exchange Act Release No. 34-44044 (March 6, 2001), 66 FR 14949.
7 See Exchange Act Release 34-45709, note 4, supra.
8 Id., 67 FR at 18284.

*This article first appeared in the August 2002 issue of Wall Street Lawyer.
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