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The chances of defeating most
ERISA lawsuits can be greatly
enhanced by effective use of the
plan’s ERISA-required claims proce-
dures. Effective utilization means

l Making sure that the plan invokes
the abuse of discretion standard of
review to the fullest possible extent
by explicitly giving the fiduciaries
deciding claims the discretion to
interpret the plan, the facts, and appli-
cable law (recognizing, of course, that
courts may limit that discretion only
to plan interpretations), and by stating
that claim decisions are to be
reviewed only under the abuse of dis-
cretion standard.

l Following the plan’s claims pro-
cedure, so as to avoid procedural
impropriety disputes that might
undercut the finality of the claims
decision or preclude it from being
afforded deference.

l When a claim is denied, produc-
ing a written claim decision with
exhibits that constitutes the entire
written record, addresses every argu-
ment the claimant raised, and sets
forth every plausible reason for deny-
ing the claim that plan fiduciaries will
ever want to assert. The decision
should be written with three goals in
mind: (1) to demonstrate to the
claimant that all his or her theories
have been fairly considered and
rejected; (2) to demonstrate to a
potential lawyer for the claimant the
futility of suing; and (3) to permit a
court asked to decide the matter to
issue summary judgment solely on the
basis of the written denial and
exhibits on the grounds that they

irrefutably show on their face that the
denial was reasonable and must be
upheld.

Yet, even if this blueprint for effec-
tive utilization is followed to the
letter, the entire effort likely would
be thorough undermined if the
plan’s claims procedures do not
comply with new Department of
Labor regulations that take effect
this year and next. These new regu-
lations require employers and plan
administrators to dramatically over-
haul health and disability plan claims
procedures and change other plans’
claims procedures in more modest
ways. The understandably natural
tendency towards inertia makes us
fear that full compliance with the new
regulations all too often will not coin-
cide with their effective dates.
Coupled with traditionally spotty
claims procedure regulation compli-
ance, this makes us fear that many
claim denials will be challenged in
court and overturned because of pro-
cedural improprieties that easily could
have been avoided.

The questions and answers that
follow highlight the changes that
will have to be made. For a more
detailed explanation of the new
regulations, please see the
Appendix to this Client Alert.

The new regulations establish special claim
procedure rules for collectively bargained and
multiemployer plans that are beyond the
scope of this Client Alert.  For more infor-
mation on those special rules, please contact
one of the individuals listed at the end of
this Client Alert.

1.  Why should employers be
concerned about the new regu-
lations?
A plan administrator faces two poten-
tially very adverse consequences when
it fails to either establish claims pro-
cedures that comply with the regula-
tions or to administer claims in accor-
dance with those procedures. First,
the new regulations expressly permit a
participant to bypass the plan’s
administrative procedures and file an
ERISA civil suit. Second, the court
may elect to review the participant’s
claim on a de novo basis (meaning the
court makes its own independent
decision on the claim without defer-
ence to the plan’s claim determina-
tion).

Please note that many states have enacted
“external review” laws requiring insurers
and HMOs to participate in binding, third-
party reviews of disputed claims.  The
Supreme Court just recently concluded that
Illinois’s external review law was not pre-
empted by ERISA.  This means that plans
may be required to comply with both a state
external review law and the ERISA claims
regulation.

2.  Do the new regulations
apply to all ERISA plans?
Yes, including “top-hat plans”, e.g.,
pension plans that are underfunded
and maintained primarily for the pur-
pose of providing deferred compen-
sation to a select group of manage-
ment or highly compensated employ-
ees. The most extensive changes,
however, are limited to plans provid-
ing group health benefits (including
dental, vision and prescription drugs)
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and disability benefits (including pen-
sion plan benefits that are payable in
the event of  a disability).

3.  When do the new regula-
tions apply?
For ERISA plans other than group
health plans, the new regulations
apply to claims submitted on or after
January 1, 2002.  For group health
plans, the regulations apply to claims
submitted on or after January 1, 2003
(or, if  earlier, the first day of  the plan
year beginning on or after July 1,
2002).

4.  What do the new regulations
require for claims filed under
group health or disability plans?
l Plans have a much shorter time
to review benefit claims (e.g., 72 hours
for urgent health care claims) and
review appeals of  initial benefit deter-
minations.  See Q&A-1 and -4 of  the
Appendix for the rules regarding ini-
tial benefit determinations and Q&A-
6 and -7 of  the Appendix for the
rules regarding appeals.

The Department of  Labor has advised that
claimants may voluntarily agree to provide
plans additional time within which to make
a decision on a claim, even when the plan
could not unilaterally extend the decision
making period.

l Group health plan fiduciaries
have an obligation to promptly notify
the claimant if  his or her claim is pro-
cedurally defective and the procedures
for properly filing the claim.  See
Q&A-2 of  the Appendix.

l Plans may not require more than
two levels of  administrative appeals.
A plan may offer an additional volun-
tary level of  appeal, which may
include binding arbitration, if  certain
requirements are satisfied.  See Q&A-
7 of  the Appendix.

l A named fiduciary must handle
appeals and make a new and inde-
pendent review of  each claim.
Hence, the reviewing fiduciary cannot

be the person or entity that decided
the initial claim or a subordinate of
the person or entity that made the ini-
tial decision.  Likewise, if  the initial
claim decision was based on a health
care professional’s medical judgment,
the named fiduciary deciding the
review must consult with a different,
independent health care professional.
See Q&A-7 of  the Appendix.

l If  the outcome of  an initial ben-
efit determination or an appeal of
such a determination is based on
internal guidelines, criteria, protocols,
on an exclusion for experimental
treatment, or a showing of medical
necessity, then such guidelines, crite-
ria, protocols or exclusions must be
disclosed or made available to the
claimant.  See Q&A-5 and -7 of  the
Appendix.

5.  What do the new regulations
require for claims filed under
any ERISA plan?
l Plans that decide to pay a
claimant the full amount of  benefits
that he or she is entitled under the
plan will still be required to treat the
claim as a denied claim under the new
regulations if  the amount of  benefits
approved is less than the amount that
the claimant requested.  See Q&A-3
of  the Appendix.

l Under the old regulations, plans
were not required to provide
claimants with written notification
that their claim was denied.  Instead,
the claim was deemed denied if  the
claimant did not receive a response
within the requisite time period.  The
new regulations require plans to pro-
vide detailed disclosures to claimants
of  the initial benefit determination.
For urgent care and pre-service group
health claims, disclosure is required
even if  the claim is fully granted.  For
all other claims, including post-service
group health claims and disability
claims, disclosure is required only if
the claim is denied in whole or part.
See Q&A-5 of  the Appendix.

l The claims procedures must con-
tain administrative processes and safe-
guards designed to ensure and verify
that claim determinations were made
in accordance with governing plan
documents and that, where appropri-
ate, the plan provisions have been
applied consistently with respect to
similarly situated claimants.

Even before the new regulations were pub-
lished, some courts held that a plan adminis-
trator’s determination was not entitled to def-
erence if  it was inconsistent with the plan’s
terms or the plan administrator’s prior inter-
pretations of  the plan.  While the new regu-
lations expressly adopt this principle, they
also go further and require the procedures to
contain “administrative processes and safe-
guards” to ensure that benefit determinations
are consistently applied.  The Department of
Labor has stated that consistent decision-
making might be ensured by applying proto-
cols, guidelines, criteria, rate tables, fee
schedules, and other objective standards in
the claims determination process and consis-
tent decision-making might be verified by
periodic examinations, reviews, or audits of
claims to determine whether the appropriate
objective standards have been consistently
applied.

l The claims procedures must not
contain any provision, or be adminis-
tered in any way, that unduly inhibits
the initiation or processing of  claims.
For example, a plan may not require
the payment of  a fee as a prerequisite
to making a claim for benefits or
appealing a denial of  benefits.

l Plans must permit authorized
representatives to act on behalf  of
claimants in pursuing a benefit claim
or appealing a denial of  benefits.  A
plan may establish reasonable proce-
dures for determining whether an
individual is authorized to act on
behalf  of  a claimant (e.g., completion
of  a form by the claimant identifying
the representative), although treating
physicians are deemed to be author-
ized representatives for claims involv-
ing urgent medical care. 



l On appeal, all “relevant” infor-
mation must be made available to
claimants.  See Q&A-6 of  the
Appendix.

l Claim procedures and the appli-
cable times frames must be described
in summary plan descriptions (SPDs).

Attempting to incorporate all the details of
the claims procedures in the SPD is likely to
overwhelm participants and could lead to
claims of  fiduciary misrepresentation in the
event some of  the details of  the claims pro-
cedures are inadvertently omitted.  For this
reason, we recommend that the entire claims
procedure be attached to the SPD as an
exhibit.  This approach is expressly author-
ized under ERISA if  the claims procedures
are drafted in plain English and otherwise
follow the style and format requirements
applicable to SPDs.  Top-hat plans, which
are ordinarily except from the SPD delivery
requirements, may satisfy this claims proce-
dure disclosure requirement by taking rea-
sonable steps to ensure that participants are
made aware of  the existence of  the plan’s
claims procedures in conjunction with enroll-
ment in the plan and how to obtain such
procedures upon request.

6. What actions should employ-
ers take now to comply with
these new claims procedures?
They should take steps to ensure that
a full claims procedure is adopted for
each affected plan and that each plan’s
summary plan description is amended
as soon as possible to reflect these
new rules.   We believe the most effi-
cient and straight-forward method of
achieving this is to (i) create a univer-
sal set of  plain English claims proce-
dures, consist with the style and for-
mat requirements applicable to SPDs,
that delineate the procedures for

every type of  benefit claim described
in the regulations, (ii) have each plan
adopt these procedures, (iii) include a
statement in each SPD that the claims
procedures for the plan are being fur-
nished automatically, without charge,
as a separate document, and (iv)
attach the claims procedures to each
SPD and distribute the SPD and the
attachment to participants as soon as
administratively feasible.

We believe the use of  a single set of  proce-
dures for most or all of  an employer’s plans
will save the employer from devoting time
and money to customizing the claims proce-
dures for each of  its plans and later amend-
ing each of  the plans in the event additional
changes are made to the regulations.

l Employers that rely on insurers,
third party administrators (TPAs), or
other outside vendors to process
claims should confirm that they are
taking the steps required to comply
with the new rules and that the
employer will have recourse against
them if  they fail to do so, resulting in
harm or cost to the employer.

l If  an employer currently decides
group health or disability plan claims,
or reviews of  denied claims, internal-
ly, it should consider shifting this
fiduciary function to an insurer, TPA,
or other entity or retaining health care
professionals to assist in the decision
making process.  They may be in a
better position to process claims
quickly, particularly for urgent health
care claims, which may have to be
decided in the evening or on week-
ends, or better able to identify the cri-
teria, protocols, and medical opinions
relevant to the decision.  Assigning
claims adjudication responsibilities to

an independent party may also reduce
a group health plan’s exposure to pro-
tected health information and the pri-
vacy requirements of  the Health
Insurance Portability and
Accountability Act of  1996 (HIPAA).

l The employer should make sure
that its claims forms are revised to
reflect new claims procedures, and it
should make sure that model notices
to claimants for benefit determina-
tions and model requests for addition-
al information are prepared in
advance of  actual need.

l Personnel who will be handling
claims need to be trained about the
new procedures.

These are just some of  steps that employers
should be taking.  If  you would like more
detailed information, including a checklist of
all recommended actions with suggested com-
pletion dates, please contact any of  the mem-
bers of  our ERISA - Plan Design and
Operation team
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APPENDIX

1.  What are the new time periods for notifying a claimant (or the claimant’s authorized representative) of  the group
health plan or disability plan’s benefit determination?

Rather than 90 days (or more) under the old rules, the new regulations require initial benefit determinations to be made within
the following time periods, which begin to run when the claim is filed in accordance with the plan’s reasonable filing procedures,
regardless of whether the plan has all of  the information necessary to decide the claim at the time of  filing.  Please see Q&A-4
below for actions the plan should take if  the claimant does not submit all the information necessary to grant or deny the claim.

l “Urgent care” claims – as soon as possible, but within 72 hours (even if  the claim is approved). A claim for medical care is
urgent if  taking the longer time otherwise allowed could seriously jeopardize the claimant’s life, health, or ability to regain maxi-
mum function, or unnecessarily subject the claimant to severe pain.  The Department of  Labor has advised that a plan has the
obligation to determine whether a claim is urgent based on the information provided by the claimant and by applying the judg-
ment of  a prudent layperson who possesses an average knowledge of  health and medicine.  If  a physician with knowledge of
the claimant’s medical condition determines that a claim involves urgent care, however, the claim must be treated as an urgent
care claim.

l “Pre-service” claims – within a period of  time reasonable given the medical circumstances, but within 15 days (even if  the
claim is approved).  Pre-service claims are any non-urgent claim that requires preapproval before obtaining medical care.  The
15-day period may be extended once for an additional 15-day period if  the extension is required due to circumstances beyond
the plan’s control and the plan notifies the claimant prior to the expiration of  the original 15-day period of  the extension and
why it is needed.

l “Post-service” claims – Adverse benefit determination must be decided within a reasonable period of  time, but within 30
days.  Post-service claims are claims for payment after the claimant has already received medical care.  The 30-day period may
be extended once for an additional 30-day period if  the extension is required due to circumstances beyond the plan’s control and
the plan notifies the claimant prior to the expiration of  the original 30-day period of  the extension and why it is needed.

l “Disability” claims – Adverse benefit determinations must be decided within a reasonable period of  time, but within 45
days.  A claim is for disability benefits if  the plan conditions the benefit’s availability to the claimant upon a showing of  disabili-
ty.  The Department of  Labor has advised that disability benefits provided through pension plans would fall under this defini-
tion, unless the disability determination is made by a party other than the pension plan e.g., the benefit is payable when the par-
ticipant is determined to be disabled by the Social Security Administration or becomes eligible for disability benefits under the
employer’s long term disability plan.  The 45-day period may be extended up to two additional 30-day periods if  the extension is
required due to circumstances beyond the plan’s control, and the plan notifies the claimant prior to the expiration of  the original
45-day period (or first 30-day extension) of  the extension and why it is needed.

2.  What is a “claim” for benefits?

Generally. A claim for benefits is a request for a plan benefit or benefits that a claimant (or the claimant’s authorized represen-
tative) makes in accordance with a plan’s reasonable procedure for filing benefit claims.  The Department of  Labor has advised
that a claim for benefits does not include causal inquiries about benefits or the circumstances under which benefits might be
paid.

Special notification requirements for defective urgent care and pre-service claims under group health plans. Group
health plan fiduciaries have an obligation to promptly notify the claimant if  his or her claim is procedurally defective and the
procedures for properly filing the claim.  The regulations provide that if  (i) the claimant or the claimant’s authorized representa-
tive (e.g., physician) communicates verbally or in writing to the person or unit that is responsible for handling benefits matters
(e.g., personnel office), (ii) names a specific claimant, specific medical condition or symptom, and (iii) requests a specific treat-
ment or product for which approval is requested, then the plan must follow the procedures discussed under Question 4 and
notify the claimant or authorized representative of  the steps that must be taken to properly file a claim.

3.  When is a benefit determination “adverse”?

A benefit determination is adverse if  it denies, reduces, terminates, or fails (in whole or in part) to provide or pay for a benefit,
including determinations made on the basis of  eligibility, utilization review, and restrictions involving medical necessity or experi-
mental treatments, as well as any reduction or termination of  a course of  treatment before the expiration of  a previously
approved time period or before completion of  a previously approved number of  treatments.  The Department of  Labor has
advised a determination will be treated as adverse whenever the plan pays less than the total amount of  expenses submitted for
the claim even if  the reduction is required under the terms of  the plan (e.g., because of  co-payment or deductible requirements).



4.  What if  the claim is incomplete or missing required information?

A plan administrator may deny any claim submitted without adequate backup information.  To the extent a plan administrator
desires additional information before deciding the claim, the plan administrator must notify the claimant (or the authorized rep-
resentative) of  the specific information that is needed and give the claimant sufficient time to respond, as follows:

Urgent Pre-Service Post-Service Disability
Care Care Care

Deadline for Requesting
Missing Information 24 hours 5 days 30 days 45 days

Deadline for Providing
Missing Information 48 hours 45 days 45 days 45 days

Once the plan notifies the claimant (or the authorized representative) that additional information is needed, the benefit determi-
nation periods outlined in Q&A-1 above are tolled until the claimant provides the missing information.  A plan administrator
may include with the request for additional information a notice of  benefit denial that will become effective if  the claimant does
not provide the requested information within the deadline.

5.  What must be included in benefit denial notices?

When a benefit is denied, the plan must provide the claimant with a written or electronic notification of  the following informa-
tion.  For urgent care claims the information may be provided orally so long as a written or electronic notification is provided
within 3 days of  the oral notification.

l The specific reasons for the adverse determination.

l The plan provisions on which the determination is based.

l A description of  additional information that is necessary to perfect the claim and an explanation of why the information is
necessary.

l A description of  the plan’s appeal procedures, the time limits applicable to such procedures, and a reminder that the
claimant may file an ERISA lawsuit following the conclusion of  the administrative review.

l An adverse group health or disability plan benefit determinations also must describe any internal rule, guideline, protocol or
similar criterion used in making the determination, or a least a statement that any such criterion will be provided upon request,
and if  the determination is based on restrictions involving medical necessity or experimental treatments, the notice must include
an explanation of  the scientific or clinical judgment behind the determination or at least indicate that such explanation is avail-
able upon request.

l An adverse urgent care benefit  must provide a description of  the expedited appeal process applicable to such claims.

A group health plan must also notify the claimant if  his or her urgent care claim or pre-service claim is completely approved.  While the regulations
do not specify the information that must be provided in such notices, the Department of  Labor has advised that such notices should contain sufficient
information to fully apprise the claimant of  the plan’s decision to approve the requested benefit(s).

6.  What are the new requirements applicable to claim denial appeals for any claim?

l The plan must provide the claimant, upon request and free of  charge, with reasonable access to and copies of  all docu-
ments and other information that is “relevant” to the claimant’s claim for benefit.  Documents will be considered relevant to a
given claim if:  (i) they were relied on by the fiduciary making the benefit determination, (ii) they were submitted, considered, or
generated in the course of making the benefit determination (even if  the plan did not rely on them); (iii) they demonstrate that,
in making the determination, the plan complied with its own processes for ensuring appropriate decision making and consisten-
cy (e.g., documents produced during an internal audit); or (iv) the information constitutes a statement of  policy or guidance with
respect to the plan concerning the denied treatment option or benefit for the claimant’s diagnosis, without regard to whether
such advice or statement was relied on in making the benefit determination.

This requirement is particularly burdensome as it may require the plan to disclose items that could be privileged and that could eventually be used
against it in litigation.  Information described in clauses (ii) and (iii) could include attorney-client communications or attorney work product that are
privileged and outside the scope of  discovery in litigation.  Plans should nevertheless be wary of  failing to comply with a claimant’s request for relevant
information as the claimant could be permitted to bypass the plan’s remaining administrative procedures and proceed directly to court without the bene-
fit to the plan of  deferential review.  At least one court has assessed a statutory penalty on a plan administrator of   $100 per day for each day that
the plan administrator failed to provide relevant information that a claimant requested (the claimant’s entire medical file).



l The appeal must provide for a full and fair review of  the claim that takes into account all comments, documents, records,
and other information submitted by the claimant even if  the information was submitted after the initial benefit determination.

l The plan administrator must provide the claimant with a written or electronic notice of  the plan’s benefit determination on
review.  The notice must include: (i) the specific reasons for the adverse determination; (ii) reference to the specific plan provi-
sions on which the determination is based; (iii) a statement that the claimant is entitled to receive, upon request and free of
charge, access to and copies of  all documents and other information that is relevant to his or her claim; and (iv) a statement
describing any voluntary appeal procedures offered by the plan and a statement of  the claimant’s right to file an ERISA civil suit
if  he or she disagrees with the plan’s benefit determination on review.

7. What are the new requirements for group health and disability plans claim denial appeals?

l The claimant has a longer time – 180 days instead of  the usual 60 days – to appeal an adverse benefit determination.

l The plan must decide the appeal within a period of  time that is generally shorter than the usual 60-day period applicable to
plans that are not group health or disability plans, as follows:

Urgent health care claims –  72 hours

Pre-service health care claims – 30 days (15 days if  the plan provides two levels of  appeals)

Post-service health care claims – 60 days (30 days if  the plan provides two levels of  appeals)

Disability – 45 days

l The administrative review must be made by a named fiduciary who did not make the initial benefit determination and who
is not the subordinate of  the person that made the initial decision.  The named fiduciary  is to (i)  perform an independent
review without deference to initial adverse benefit determination, and (ii) in reviewing determinations based in whole or part on
medical judgment, consult with a health care professional who has the appropriate experience and training involved in the med-
ical judgment and who was not consulted in connection with adverse initial benefit determination and is not a subordinate of
the individual who was initially consulted.

l Claims procedures for urgent care claims must provide an expedited appeal process that permits appeals to be submitted
orally or in writing by the claimant and permits the transmission of  all necessary information (including the plan’s benefit deter-
mination on review) between the plan and the claimant via telephone, facsimile, or similar methods.

l In addition to the information described in Q&A-6 of  this Appendix, the notification of  the plan’s benefit determination
on review must contain the following additional information:  (i) any internal rule, guideline, protocol or similar criterion used in
making the determination, or a least a statement that any such criterion will be provided upon request, and if  the determination
is based on restrictions involving medical necessity or experimental treatments, the notice must include an explanation of  the
scientific or clinical judgment behind the determination or at least indicate that such explanation is available upon request; and
(ii) the following statement: “You and your plan may have other voluntary alternative dispute resolution options, such as media-
tion.  One way to find out what may be available is to contact your local U.S. Department of  Labor Office and your State insur-
ance regulatory agency.”

The Department of  Labor has advised that it will not sanction a plan for failing to include the statement mentioned in clause (ii) above.   The state-
ment is nonetheless required under the regulations and a court could sanction a plan for failing to include the statement by declining to give deferential
review to the plan’s benefit determination.

l The plan may provide for two levels of  administrative appeals, including mandatory arbitration as one of  these two levels.
If mandatory arbitration is required, however, it may not preclude a claimant’s ability to pursue remedies available under ERISA
or other applicable law after the claimant has exhausted his or her administrative remedies. If  two levels of  appeals are required,
the second level of  review is subject to the same standards as the first level.

The regulations do not prohibit mandatory binding arbitration for claims other than for group health or disability benefits.  The regulations apparently
still require a notice of  benefit denial in such instances to advise the claimant of  his or her rights to file a right to file an ERISA civil suit if  he or
she disagrees with the plan’s benefit determination on review.

l A plan may offer a voluntary level of  appeal after the claimant has exhausted his or her administrative remedies under the
plan, which may include binding arbitration if  (i) the plan waives any right to assert that the claimant has failed to exhaust
administrative remedies because the claimant did not elect to submit the dispute to the voluntary level of  appeal, (ii) the plan
agrees that any statute of  limitations or other defenses based on timeliness is tolled during the time that the voluntary appeal is
pending, (iii) no fees or costs are imposed on the claimant as part of  the voluntary level of  appeal, and (iv) the plan provides the
claimant, upon request, with information about the voluntary level of  appeal that is sufficient to enable the claimant to make an
informed judgment about whether to submit the dispute to the voluntary level of  appeal.


