
Safe Workplace Obligation Trumps ADA Right to Job that Poses Risks to
Employee

In a decision announced this week,
the Supreme Court held that the
Americans With Disabilities Act
(ADA) permits an employer to refuse
to place a disabled individual in a
position if doing so would pose a
direct threat to that individual’s own
health or safety. The decision in
Chevron U.S.A. Inc. v. Echazabal con-
firms that employers may consider
both the risks posed by disabled
workers to others in the workplace as
well as risks posed to the disabled
workers themselves.

A “Direct Threat” – But To
Whom?
The plaintiff, Mario Echazabal,
worked for over 20 years for inde-
pendent contractors at a California oil
refinery owned by Chevron. When
Echazabal applied directly to Chevron
for a job, Chevron extended an offer
of employment conditioned on the
results of a physical examination.
The physical revealed that Echazabal
had Hepatitis C, which Chevron’s doc-
tors determined would be aggravated
by continued exposure to toxins pres-
ent at Chevron’s refinery. Chevron
eventually withdrew its job offer, and
asked the contractor either to reassign
Echazabal to a job without exposure
to the harmful chemicals or remove
him from the refinery altogether. The
contractor laid Echazabal off.

Echazabal filed suit, claiming that
Chevron violated the ADA in refusing

to hire him, or even to let him contin-
ue to work in the plant, because of
his disability. Chevron defended its
action under a regulation of the
Equal Employment Opportunity
Commission (EEOC) permitting an
employer to deny employment to an
individual whose disability on the job
would pose a “direct threat” to his
own health. The district court grant-
ed summary judgment in favor of
Chevron. On appeal, the United
States Court of Appeals for the Ninth
Circuit reversed, holding that the
EEOC’s regulation recognizing the
so-called “threat-to-self ” defense
exceeded the scope of the
Commission’s authority to interpret
the ADA.

Employer’s Safety Obligations
In its decision, the Supreme Court
reiterated that the ADA permits an
employer to use “qualification stan-
dards” that screen out potential work-
ers with disabilities, so long as those
standards are “job related for the
position in question” and “consistent
with business necessity.” For exam-
ple, the ADA expressly permits an
employer to refuse  to give a disabled
individual a job if doing so would
pose a direct threat to the health or
safety of other individuals in the
workplace, if that risk cannot be elim-
inated through a reasonable accom-
modation. The EEOC regulation on
which Chevron relied extended this
statutory defense, permitting an

employer to refuse to hire a disabled
individual if employing that individual
would pose a direct threat to the indi-
vidual’s  own health or safety.

In upholding the EEOC regulation,
the Supreme Court relied in part on
the Occupational Safety and Health
Act of 1970, which mandates that
employers provide “safe and healthful
working conditions” to all workers.
This  assurance would be undermined
by a law requiring employers to place
individuals into conditions harmful to
their own health or safety. An
employer who ignored this risk, the
Court concluded, “would be asking
for trouble.”

Applying The “Echazabal” Rule
In light of this week’s decision,
employers seeking to invoke the
“direct threat” defense – whether for
the benefit of a job applicant or for
others in the workplace – should bear
in mind that the defense must be
based upon an “individualized assess-
ment of the applicant’s present ability
to safely perform the essential func-
tions of the job,” a case-by-case
determination which takes into
account both “the imminence of the
risk and the severity of the harm por-
tended.” The Supreme Court also
warns that the “direct threat” defense
must be based on a reasonable med-
ical judgment that relies on the most
current medical knowledge and/or
the best available objective evidence.
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For additional information about the issues
discussed in this Client Alert, please contact
Neal Mollen in our Washington DC office
at (202) 508-9575, Allan Bloom in our
New York office at (212) 318-6377,

Cara Miller in our Los Angeles office at
(213) 683-6242, Peter Rukin in our San
Francisco office at (415) 856-7024,
Stephen Berry in our Orange County
office at (714) 668-6246, Mary

Dollarhide in our Stamford office at (203)
961-7423, or Geoffrey Weirich in our
Atlanta office at (404) 815-2221.
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