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Virginia Supreme Court Finds Unenforceable a Non-Competition Agreement
with Broad Language Prohibiting Former Employees from Working “In Any
Capacity” for a Competitor

By Diana L. Embrey

On April 19, 2002, the Virginia
Supreme Court ruled that a non-com-
petition agreement that prohibits a
former employee from working in any
capacity for a competitor is unen-
forceable. Modern Environments, Inc. v.
Stinnett, No. 011268 (Va. 2002).

Under Virginia law, the enforceability
of non-competition agreements is
analyzed under a three-factor balanc-
ing test: (1) is the restraint reasonable
from the standpoint of the employer
in that it is no greater than necessary
to protect the employer’s legitimate
business interests; (2) is the restraint
reasonable from the standpoint of the
employee in that it is not unduly
harsh or oppressive in curtailing the
employee’s legitimate efforts to earn a
livelihood; and (3) is the restraint rea-
sonable from the standpoint of sound
public policy. Advanced Marine
Enterprises v. PRC, 501 S.E.2d 148, 155
(Va. 1998).

The Facts
Modern Environments, Inc. is a
Virginia Beach-based company that
sells and installs office furniture.
Johnetta Stinnett worked for Modern
Environments as a sales representa-
tive. Stinnett signed an employment
agreement containing a non-competi-
tion clause providing that for one year
following her departure she would
not:

directly or indirectly, own, manage, 
operate, control, be employed by, 
participate in or be associated in any 
manner with the ownership, 
management, operation, or control of
any business similar to the type of
business conducted by the company or 
any of its affiliates (“competing 
business”), which competing 
business is within a fifty (50) mile 
radius of the home office or any 
business location or locations of
the Company . . . (emphasis 
added).

Stinnett left Modern Environments
and went to work for a competitor.
When Modern Environments notified
Stinnett’s new employer that it intend-
ed to seek legal action if Stinnett was
not terminated, Stinnett filed a
declaratory judgment action to deter-
mine the validity of the non-competi-
tion clause. The trial court held that
the clause was over-broad and unen-
forceable as a matter of law, and
Modern Environments appealed.

The Court’s Ruling
The Virginia Supreme Court affirmed
the trial court’s ruling on the ground
that the clause was over-broad and
unreasonable because it prohibited
Stinnett from working in any capacity
for a competitor. Modern
Environments argued that similar lan-
guage imposing analogous restrictions
had been upheld by the Court in sev-

eral earlier cases. See, e.g., Rash v.
Hilb, Rogal & Hamilton Co., 467 S.E.2d
791, 794 (Va. 1996) (finding enforce-
able agreement providing that
employee “shall not directly or indi-
rectly as an owner, stockholder, direc-
tor, employee . . . or other participant
. . . engage in any manner in any”
competing business); Blue Ridge
Anesthesia & Critical Care, Inc. v.
Gidick, 389 S.E.2d 467, 468 (Va. 1990)
(finding enforceable agreement pro-
viding that employee will not “be
employed by or act on behalf of ” any
competitor).

The Court rejected Modern
Environments’ argument, reasoning
that those cases reviewed the non-
competition agreements at issue in
light of all of the circumstances of
the case, and they did not hold that
language prohibiting employment in
any capacity for a competitor is
enforceable under all circumstances.
The Court also explained that only
one of the cases cited by Modern
Environments specifically addressed
the implication of language prohibit-
ing work in any capacity for a com-
petitor. In Blue Ridge Anesthesia, the
non-competition agreement prohibit-
ed the employee from being
“employed by” any competitor.
However, the agreement also specifi-
cally permitted the employee to work
within “the medical industry in some
role which would not compete with
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the business” of  the employer.  The
Court in Modern Environments found
that distinction crucial.  

Recommendations
Despite the Court’s assurances to the
contrary, Modern Environments repre-
sents a departure from previous
Virginia case law and will likely be
used as a basis to challenge countless
non-competition agreements.
Moreover, the Modern Environments
decision follows other decisions in
recent years in which the Virginia
Supreme Court has found non-com-
petition agreements unenforceable,
and evidences increasingly heightened
scrutiny of  non-competition agree-
ments.  See, e.g., Motion Control Systems,
Inc. v. East, 546 S.E.2d 424, 426 (Va.
2001) (finding unenforceable non-
competition agreement with broad
definition of  competing business);

Simmons v. Miller, 544 S.E.2d 666, 678
(Va. 2001) (same).    

Employers should review the lan-
guage of  any non-competition agree-
ments in light of  these recent deci-
sions.  With respect to Modern
Environments, employers should con-
sider re-wording any agreements that
contain broad language prohibiting
employees from working in any
capacity for competitors.  Language
tailoring the restriction to the type of
work performed for the current
employer will likely shield the agree-
ment from attack under the Court’s
rationale in Modern Environments.  For
example, the non-competition clause
could limit the restriction to the
“same or similar capacity” or per-
forming the “same or similar duties”
that the employee performed during
the last two years of  employment
with his current employer.  Similarly,

the clause could limit the restriction
to “any position or consulting
arrangement” in which the employee’s
“duties relate in any material way to
business activities in competition with
the Company.”  Alternatively, the
non-competition agreement could be
drafted to include a provision similar
to that noted by the Modern
Environments Court, which specifically
states that the employee is not pro-
hibited from working in the same
industry provided the duties per-
formed for the new employer do not
compete with the business of  the for-
mer employer.

If  you have questions about this, please con-
tact Ken Willner at (202) 508-9527 or
via email at kenwillner@paulhastings.com,
or Diana Embrey at (202) 508-9536 or
via email at dianaembrey@paulhastings.com.
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