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Supreme Court Rules that Seniority-Based Decisions “Ordinarily” Will Pass
Muster Under the ADA

The Supreme Court ruled this week
that under the Americans with
Disabilities Act (“ADA”), an employer
“ordinarily” may refuse to make
exceptions to its unilaterally imposed
seniority system when asked to do so
as a reasonable accommodation for a
disabled employee. U.S. Airways, Inc.
v. Barnett, No. 00-1250. Employees
may overcome this “rebuttable pre-
sumption” in favor of seniority sys-
tems only by showing that “special
circumstances” exist that would war-
rant an exception, for example by
showing that the employer has made
routine exceptions in the past, under-
mining the seniority-linked expecta-
tions of other employees. Absent
proof of special circumstances justi-
fying a departure from the seniority
rules, the Court held, courts should
grant summary judgment to employ-
ers who show that the requested
accommodation would come at the
expense of the seniority system.

Accommodation Requested
Barnett worked as a cargo handler for
U.S. Airways until he injured his back
at work and could no longer perform
the essential duties of this position.
Barnett exercised his seniority rights
and transferred to a less physically
demanding job in the mailroom.
Later, employees with greater compa-
ny seniority bid for the mailroom
position Barnett held. Barnett asked
U.S. Airways to make an exception to

its seniority rules and let him retain
the mailroom position as a reasonable
accommodation for his disability.
U.S. Airways considered Barnett’s
request, but ultimately refused.
Barnett was left without a job, so he
sued U.S. Airways under the ADA for
failing to provide him with reasonable
accommodation.

The district court granted the
employer’s motion for summary judg-
ment, but the Ninth Circuit reversed,
holding that a seniority system that is
not collectively bargained is not enti-
tled to the same deference as one
enshrined in a labor contract;
employer-imposed systems, the court
held, are only one factor courts
should consider when conducting a
“case-by-case fact intensive analysis”
of whether a particular accommoda-
tion would constitute an undue hard-
ship for the employer. Summary
judgment, the Ninth Circuit held, was
inappropriate.

The Opinions
In its decision, a five member majori-
ty of the Supreme Court vacated the
Ninth Circuit’s opinion and remanded
for further consideration. The Court
majority held that “in the run of
cases,” if a disabled employee’s
requested reassignment would violate
the employer’s seniority system, the
accommodation would not be reason-
able and the employer would be enti-

tled to summary judgment. Seniority
systems, the Court explained, create
legitimate expectations in members of
the workforce, and it would be
“unreasonable” in most cases to upset
those settled expectations in order to
make way for a less senior disabled
employee. This general rule, however,
will be overcome if the employee
meets his or her burden of establish-
ing that special circumstances exist
that nevertheless would make reas-
signment reasonable.

What “special circumstances” might
overcome the now-clear presumption
in favor of seniority systems?  Writing
for the majority, Justice Breyer pro-
vided two, but said there may be oth-
ers: (1) if the seniority system had
several exceptions, so that one more
exception (to accommodate an indi-
vidual with a disability) would not
matter, or (2) if the employer retained
the right to change the seniority sys-
tem at its discretion and exercised
that right frequently, so that one more
change would make no difference.

Only four members of the Court
embraced this view unreservedly. The
fifth vote for the majority opinion,
Justice O’Connor, wrote separately,
indicating that she would have limited
the employer’s seniority system pro-
tections to systems that are “legally
enforceable.” Recognizing that she
could not command a majority for
such a rule, however, O’Connor
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joined the majority opinion.  She
claimed that in practice, unenforce-
able seniority systems would rarely
pass the Court’s seemingly less rigid
standard.  

Recommendations
On balance, Barnett is a favorable
decision for employers.  Employers
did not get the bright line test for
which they had hoped, but the Court
came only one step short of  creating
such a per se “seniority system
defense” in the ADA context.  Every
circuit to consider the question has
ruled that an employer need not
breach the provisions of  a collectively
bargained seniority system to accom-
modate a disabled employee, and now
that rule is “ordinarily” applicable to

employer-devised systems.  Non-
union employers will want to examine
their existing seniority rules and
determine whether changes are war-
ranted.  For example, language in the
policy reserving to the employer the
right to abrogate the system at any
time, or a history of  frequent excep-
tions, may undermine the expecta-
tions of  employees in the system and
therefore the effectiveness of  this
defense.  Employers will want to con-
sider carefully whether relinquishing
the right to make these sorts of
changes is an acceptable price to pay
for improving the chances of  prevail-
ing in an ADA case.  Non-union
employers who have a practice of  hon-
oring seniority, but no formal policy,
may want to consider formalizing that

practice so that where the need arises
in the future, the seniority system can
provide a defense.  An unwritten
“custom” of  honoring seniority is
unlikely to yield Barnett protection.

If  you have questions regarding these or
other issues involved in the case, contact Jeff
Grube in our San Francisco office at 
(415) 856-7020, Neal Mollen in our
Washington DC office at (202) 508-9575,
Mary Dollarhide in our Stamford office
at (203) 961-7423, Steve Berry in our
Orange County office at (714) 668-6246,
Cheryl Saban in our New York office at
(212) 318-6022, Steve Sonnenberg in
our Los Angeles office at (213) 683-6104
or David Gevertz in our Atlanta office at
(404) 815-2265.
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