
Client
ALERT

May  2 00 2

Proposed Amendment to Prohibited Transaction Exemption 86-128 to Permit
Discretionary Trustees to Execute Securities Transactions through Affiliated
Broker-Dealers 

The U.S. Department of Labor
(“DOL”) has issued a proposed
amendment to Prohibited Transaction
Exemption 86-128 (“PTE 86-128”), a
class exemption from section 406(b)
of ERISA that permits an ERISA
plan fiduciary (or its affiliate) to
receive a fee for executing securities
transactions on behalf of the plan.
PTE 86-128 currently permits affiliat-
ed brokerage transactions directed by
plan fiduciaries such as investment
managers, but excludes discretionary
trustees from its coverage. DOL has
historically excluded discretionary
trustees from coverage under the
exemption due to its perception that
plan trustees (as opposed to other
plan fiduciaries such as investment
managers) may carry so great an
influence over the general operation
of a plan that the independent fiduci-
ary (such as the plan sponsor) that is
required to approve the use of an
affiliated broker may not be effective
in critically and objectively examining
multiple service arrangements. In
issuing the proposed amendment,
however, DOL appears to recognize
that the distinction between trustees
and investment managers in this con-
text is not warranted, and that the
amendment is desirable in light of
consolidation in the financial services
industry and the changes brought
about by the Gramm-Leach-Bliley
Act.

Under the proposed amendment, dis-
cretionary trustees would be required
to comply with the existing condi-
tions of PTE 86-128, as well as with
certain additional conditions. The
exemption would be limited to a dis-
cretionary trustee’s execution of
transactions on behalf of plans with
more than $50 million in assets (for
purposes of this requirement, the
assets of two or more plans main-
tained by a single employer (or con-
trolled group of employers) that are
pooled for investment purposes in a
single master trust may be aggregat-
ed). In the case of pooled funds, this
requirement will be satisfied if at least
50 percent of the interests in the
fund are held by plans with at least
$50 million in total net assets. The
proposed amendment also requires
that discretionary trustees seeking to
rely on the exemption furnish to the
independent fiduciary of each author-
izing plan, at least annually, the fol-
lowing information:

l The total amount of brokerage
commissions paid by the plan (or
pooled fund) to brokerage firms affili-
ated with the trustee;

l The total amount of brokerage
commissions paid by the plan (or
pooled fund) to brokerage firms unaf-
filiated with the trustee;

l The average brokerage commis-
sions paid by the plan (or pooled

fund) to brokerage firms affiliated
with the trustee; and

l The average brokerage commis-
sions paid by the plan (or pooled
fund) to brokerage firms unaffiliated
with the trustee.

If you wish to receive a copy of the text of
the proposed amendment, or if you have any
questions regarding it, please do not hesitate
to contact any of the members of our
ERISA – Investment Management team.
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