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Interim Final Rules on Anti-Money Laundering Programs Issued for Investment
Companies, Broker-Dealers and Other Financial Institutions
As we previously advised you, the
USA PATRIOT Act of 2001

1
(the

“Act”), through its amendment of
certain anti-money laundering provi-
sions of the Bank Secrecy Act
(“BSA”),

2
requires every “financial

institution”3, including investment
companies, broker-dealers, commodi-
ty trading advisers and commodity
pool operators, to implement an anti-
money laundering program
(“Program”). The Program must, at a
minimum, address: (1) internal poli-
cies, procedures and controls; (2) the
designation of a compliance officer;
(3) an ongoing training program; and
(4) an independent audit function.

On April 23, 2002, the Financial
Crimes Enforcement Network
(“FinCEN”) of the Department of
the Treasury (“Treasury”) issued a
series of releases setting forth interim
final rules4 with regard to the estab-
lishment and operation of Programs
by financial institutions (the
“Releases”). Among other things,
the Releases contain:

l For Open-End Investment
Companies (mutual funds):

–  An extension until July 24,
2002 of the April 24, 2002 compli-
ance deadline for open-end invest-
ment companies (“Funds”) to estab-
lish Programs.

–  Specific requirements that
Funds must follow in establishing and
operating their Programs.

l For Other Investment
Companies, CTAs and CPOs:

–  A temporary exemption until
October 24, 2002 for investment

companies other than Funds (e.g.,
hedge funds, private equity funds,
venture capital funds, closed-end
investment companies and unit
investment trusts) (collectively,
“Exempt Investment Companies”),
commodity trading advisers (“CTAs”)
and commodity pool operators
(“CPOs”) from the requirement that
these institutions establish Programs.

l For Broker-Dealers (including
futures commission merchants and
introducing brokers):

–  Clarification that broker-dealers
(including futures commission mer-
chants and introducing brokers) must
meet the April 24, 2002 compliance
deadline set forth in the Act for the
implementation of Programs.

–  Broker-dealer compliance with
the Program requirement of the Act
may be achieved through compliance
with the anti-money laundering rules
of the self-regulatory organization
(“SRO”) with oversight over the bro-
ker-dealer (e.g., NASDR).

A summary of the Releases as they
apply to Funds, Exempt Investment
Companies, CTAs, CPOs and broker-
dealers (including futures commission
merchants and introducing brokers)
appears below.

Open-End Investment
Companies
Specific requirements concerning the
development of Programs by open-
end investment companies (as defined
above, “Funds”) are contained in a
separate release pertaining only to
Funds (“Fund Release”). The pri-

mary requirements of the Fund
Release are as follows:

A. Development and
Implementation of Program by July
24, 2002
Every Fund must develop and imple-
ment a Program that is reasonably
designed to detect and prevent money
laundering and terrorist financing
through the Fund5 and that complies
with Treasury’s implementing regula-
tions and BSA requirements (as
amended by the Act) by July 24, 2002.
The interim final rules require that a
Fund’s board of directors or trustees
must approve the Fund’s Program in
writing. It is sufficient, however, if
that approval is given at the board's
first regularly scheduled meeting after
the Program is adopted by the Fund
(presumably by the appropriate offi-
cer(s) of the Fund).

B. Implementation of Policies,
Procedures and Controls
The policies and procedures govern-
ing a Fund’s anti-money laundering
efforts need to be in writing and
should describe the Program in detail,
including the responsibilities of the
individuals and departments involved,
and should be based on the Fund’s
business structure. Accordingly, the
Fund Release states that “[t]his
requires that each [Fund] identify its
vulnerabilities to money laundering
and terrorist financing activity, under-
stand the BSA requirements applica-
ble to it6, identify the risk factors
relating to these requirements, design
the procedures and controls that will
be required to reasonably assure com-
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pliance with these requirements, and
periodically assess the effectiveness of
the procedures and controls.”  

1. Prevention of  “Structuring” Schemes

A Fund’s Program should detect
“structuring schemes”7designed to
avoid financial institution reporting
requirements, such as the obligation
of  a Fund to report the receipt of
cash or certain non-cash instruments
exceeding $10,000 in one transaction
or series of  related transactions.8

2. Delegation by Funds

The Fund Release recognizes that the
business of  a Fund is typically con-
ducted through service providers to
the Fund (such as the Fund’s transfer
agent) and permits the contractual dele-
gation of  the implementation and
operation of  a Fund’s Program to a
service provider.  Where delegation
occurs, the written consent by the
service provider to possible inspec-
tion by federal examiners of  informa-
tion and records relating to the
Program and the service provider
(with regard to the Program) must be
obtained by the Fund.  Additionally,
the Fund must be satisfied that the
service provider has a Program in
place reasonably designed to achieve
compliance with BSA requirements
(as amended by the Act) and that is
sensitive to the vulnerabilities of  the
Fund to money laundering.  Because
the Fund is ultimately responsible for
ensuring compliance with BSA
requirements, sufficient due diligence
with regard to its service provider’s
anti-money laundering program must
be performed by the Fund.  The
Fund Release makes clear that “it
would not be sufficient to simply
obtain a certification from [the
Fund’s] delegate that it ‘has a satisfac-
tory anti-money laundering pro-
gram.’”

3. Omnibus Accounts
The Fund Release recognizes that
Funds may have very limited or no
information about the underlying cus-
tomers of  an omnibus account where

Fund shares are sold through a dis-
tributor.  It states that “[the interim
final rules do] not require that a
mutual fund obtain any additional
information regarding individual
transactions that are processed
through another entity’s omnibus
account.”  Instead, the Fund Release
states that a Fund must “analyze the
money laundering risks posed by par-
ticular omnibus accounts based upon
a risk based evaluation of  relevant
factors regarding the entity holding
the omnibus account.”  Such factors
include: (1) the type of  the entity; (2)
the entity’s location; (3) whether or
not the entity is subject to regulation;
and (4) the viability of  the entity’s
anti-money laundering program.

4. Suspicious Activity Reporting
The Fund Release encourages Funds
“to adopt procedures for voluntarily
filing Suspicious Activity Reports with
FinCEN and for reporting suspected
terrorist activities to FinCEN using its
Financial Institution Hotline (1-866-
566-3974).”

C. Compliance Officer
The Act requires that each Fund des-
ignate a compliance officer responsi-
ble for overseeing its Program.  The
Fund Release clarifies that this can
mean a person or group of  persons
(i.e., a committee)9 – but the person or
persons must be “competent and
knowledgeable regarding BSA
requirements and money laundering
issues and risk, and empowered with
full responsibility and authority to
develop and enforce appropriate poli-
cies and procedures throughout the
fund complex.”  An officer of  the
Fund should be responsible for the
supervision of  the Program where a
Fund delegates the implementation
and operation of  the Program to a
service provider.

D. Ongoing Training
The Fund Release makes clear that
appropriate persons of  the Fund and
the Fund’s affiliated and third-party

service providers must receive train-
ing “relevant to their functions and in
recognizing possible signs of money
laundering.”  This includes “job-spe-
cific guidance regarding . . . [their]
roles and functions” in the Program
as well as “general awareness of  over-
all BSA requirements.”  The Fund
Release further suggests that “appro-
priate topics for [a Program], include,
but are not limited to: BSA require-
ments, a description of money laun-
dering, how money laundering is car-
ried out, what types of  activities and
transactions should raise concerns,
what steps should be followed when
suspicions arise, and OFAC and other
government lists.”   The scope and
frequency of  training sessions, how-
ever, will depend on the proximity of
the person’s responsibilities to the
Fund’s obligations with regard to BSA
requirements and to possible money
laundering activities.  According to
the Fund Release, “For those [per-
sons] whose duties bring them in con-
tact with BSA requirements or possi-
ble money laundering activities, the
requisite training should occur when
the [person] assumes those duties.
Moreover, these [persons] should
receive period updates and refreshers
regarding the [Program].”

E. Independent Testing of Programs
The Fund Release provides guidance
regarding the independent audit func-
tion required of  Programs under the
Act.  Specifically, the Fund Release
states that: (1) the testing of  the
Program through the audit function
should “be accomplished by person-
nel knowledgeable regarding BSA
requirements”10; (2) the frequency of
the audit should depend on the cir-
cumstances including the “size and
complexity of  the mutual fund com-
plex and the extent to which its busi-
ness model may be more subject to
money laundering than other institu-
tions”; (3) a written assessment or
report should be part of  the audit;
and (4) any recommendations result-



ing from the audit should be imple-
mented and submitted to the Fund’s
board for consideration.

Other Investment Companies
Investment companies other than
Funds, including entities excluded
from the definition of  “investment
company” under the Investment
Company Act of  1940 (such as cer-
tain hedge funds, private equity funds
and venture capital funds) (collective-
ly, “Exempt Investment Companies”)
have been granted a temporary
exemption from the Program require-
ment of  the Act until October 24,
2002.  Treasury and FinCEN have
indicated that they have not yet had
sufficient time and opportunity to
analyze the nature of  these exempted
financial institutions and identify the
associated nature and scope of money
laundering and terrorist financing
risks associated with these exempted
financial institutions.  In the interim
six-month period, Treasury will issue
a series of  additional rules requiring
temporarily Exempt Investment
Companies to establish Programs
where appropriate and setting forth
minimum standards for those
Programs.  Additionally, Treasury will
specifically define which Exempted
Investment Companies come under
the ambit of  “investment company”
as defined in the Act.  Treasury has
expressed the view, however, that it is
likely that all Exempt Investment
Companies will be subject to the Act’s
requirements, even though some may
be excluded from the application of
the Investment Company Act of
1940.

Broker-Dealers
Unlike Funds and Exempt Investment
Companies, the requirement that each
registered broker-dealer (including
each futures commission merchant
and introducing broker) establish and
maintain a Program meeting the Act’s
minimum requirements became effec-
tive on April 24, 2002.  The interim

final rules provide that a broker-deal-
er will be deemed in compliance with
this requirement if  it complies with
the rules, regulations or requirements
of  its SRO concerning the establish-
ment and maintenance of  anti-money
laundering programs. 

On April 22, 2002, the Securities and
Exchange Commission (“SEC”)
approved proposed rules by the New
York Stock Exchange11 and the
National Association of  Securities
Dealers12 requiring their members to
establish and maintain Programs.13

Each SRO will examine its members
for compliance with their respective
rules.  The SEC also has the authority
to examine registered broker-dealers
for compliance with these SRO rules.  

The Commodity Futures Trading
Commission, likewise, approved a
National Futures Association rule14

requiring all futures commission mer-
chants and introducing broker mem-
bers to establish and maintain
Programs in compliance with BSA
requirements. 

Treasury and FinCEN, however,
reserve the right to issue regulations
under Section 352 of  the Act for reg-
istered broker-dealers and futures
commission merchants.

Conclusion
Funds and Exempted Investment
Companies will soon be required to
establish and maintain Programs in
compliance with Treasury’s interim
final rules under the Act and other
BSA requirements – and broker-deal-
ers must have Programs in place that
comply with their SRO’s anti-money
laundering rules as of April 24, 2002.
Additionally, Programs will need to be
updated as Treasury issues new rules
and regulations through FinCEN in
the coming months, including updat-
ing Programs to include procedures
to verify the identification of  cus-
tomers consistent with regulations to
be issued by Treasury by October 26,

2002.  It also is likely that Funds, and
possibly Exempt Investment
Companies, will be required to submit
Suspicious Activity Reports (SARs)
and may also be required to provide
law enforcement agencies with infor-
mation about certain accounts. 

Paul, Hastings, Janofsky & Walker pos-
sesses in-depth and practical knowledge of
BSA requirements and evolving anti-money
laundering regulations in response to the
Act.  If  you have any questions, or would
like assistance in implementing a Program,
or updating your existing Program to comply
with newly issued rules and regulations,
please feel free to contact any of  the attor-
neys listed below:

In San Francisco
Julie Allecta 415-856-7006
julieallecta@paulhastings.com

David A. Hearth 415-856-7007
davidhearth@paulhastings.com

Mitchell E. Nichter 415-856-7009
mitchellnichter@paulhastings.com

Catherine MacGregor 415-856-7068
catherinemacgregor@paulhastings.com

Adam Mizock 415-856-7094
adammizock@paulhastings.com

Thao H. Ngo 415-856-7049
thaongo@paulhastings.com

In Los Angeles
Robert E. Carlson 213-683-6299
robertcarlson@paulhastings.com

Michael Glazer 213-683-6207
michaelglazer@paulhastings.com

Jacob M. Simon 213-683-6125
jacobsimon@paulhastings.com

In Washington, D.C.
Wendell M. Faria 202-508-9574
wendellfaria@paulhastings.com

Robert S. Plotkin 202-508-9542
robertplotkin@paulhastings.com

In New York
Michael R. Rosella 212-318-6800
mikerosella@paulhastings.com

Robert A. Boresta 212-318-6272



robertboresta@paulhastings.com

Gary D. Rawitz 212-318-6877
garyrawitz@paulhastings.com

Kathleen D. Fuentes 212-318-6569

kathleenfuentes@paulhastings.com

Joseph G. Majka 212-318-6206
josephmajka@paulhastings.com

Arlene A. Morris 212-318-6042

arlenemorris@paulhastings.com

Christopher Tafone 212-318-6713
christophertafone@paulhastings.com
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1 USA PATRIOT Act is an acronym for the phrase “Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of  2001.”  Title III of  the Act is known as the International Money Laundering Abatement and Anti-Terrorism Financing Act
of  2001 and contains provisions that amend the Bank Secrecy Act.  Section 352 of  the Act enumerates the minimum requirements for the establish-
ment of  anti-money laundering programs by financial institutions.  As required by the Act, the Department of  Treasury issued regulations concerning
these programs in the form of  the interim final rules discussed in this Client Alert.  These interim final rules contain specific requirements for regis-
tered open-end investment companies and broker-dealers. 

2 31 USCS 5311 et seq.

3 The definition of  “financial institution” is extremely broad and is contained in sections 5312(a)(2) and (c)(1) of  the BSA.   It includes banks, sav-
ings associations, credit unions, money services businesses (such as money transmitters and currency exchanges), registered securities broker-dealers
and futures commission merchants, investment companies, commodity pool operators and commodity trading advisors that are registered or required
to be registered under the Commodity Exchange Act, investment bankers, persons engaged in real estate closings, dealers in precious metals, stones or
jewels, pawnbrokers, loan or finance companies, private bankers, insurance companies, travel agencies, telegraph companies, and sellers of  vehicles,
including automobiles, airplanes and boats.

4 31 CFR Part 103.

5 The policies, procedures and controls of  the Program should be designed to detect potential money laundering activities or “red flags.”   Such red
flags may include: (1) the use of  fraudulent checks (for instance, through checks drawn on the account of  unrelated third parties); (2) unusual wire
activity (for instance, wire transfers from unrelated third parties); (3) frequent wire transfer activity to and from a cash reserve account, coming from or
sent to the same bank; (4) large deposits with relatively small Fund investments; (5) frequent purchases of  Fund shares followed by large redemptions
(particularly if wired to an unrelated third party or foreign bank account); and (6) transfers to accounts in countries where drugs are known to be pro-
duced or other high-risk countries.

6 31 CFR 130.30 is the only BSA regulatory requirement currently applicable to Funds.  It requires Funds to report on Form 8300 the receipt of
cash or certain non-cash instruments totaling more than $10,000 in one transaction or two or more related transactions.  Additionally, Treasury and the
SEC are required to issue regulations regarding accountholder identification and verification under section 326 of  the Act by October 26, 2002.  Funds
will be subject to these requirements once they become effective and will need to update their Programs, including their policies, procedures, training
and testing functions, accordingly.   If  a principal underwriter or bank transfer agent is part of  a Fund complex, then those financial institutions would
be subject to separate BSA requirements.

7 Money laundering typically occurs in three stages: placement, layering and integration.  The “placement” stage involves placing illegal funds into
the stream of  commerce.  “Layering” involves “the distancing of  illegal proceeds from their criminal source through the creation of  complex layers of
financial transactions.”  “Integration” creates the appearance that “illegal proceeds have been derived from a legitimate source.”   A Fund is more likely
to be used for money laundering purposes in the layering or integration phases than in the placement phase (although, money launderers could seek to
“place” illegal funds with Funds through monetary instruments such as money orders).  Money launderers may “layer” funds, for example, by sending
and receiving money and wiring it quickly to several accounts at multiple institutions or by redeeming illegal proceeds invested in one fund and rein-
vesting the proceeds in another fund.  “Integration” of  illegal funds may occur, for example, where illegal funds are used to purchase fund shares and
then the proceeds of  the sale of  such fund shares are directed to a bank account in the person's name resulting in the illegal funds appearing legitimate.

8 See footnote 6.  According to the Fund Release, structuring “may involve the purchase of more than $10,000 in fund shares with multiple money
orders, travelers’ checks, or cashiers’ checks or other bank checks, each with a face amount of  less than $10,000. . . . particularly when the payment
instruments were obtained from different sources or the payments were made at different times on the same day or on consecutive days or close in
time.”

9 The Interim Rules further states that “whether the compliance officer is dedicated full time to BSA compliance will dependent upon the size and
complexity of  the fund complex.”

10 It is not necessary that the audit be conducted by an independent third party so long as the persons involved are not also involved in the opera-
tion or oversight of  the program.

11 NYSE Rule 445.

12 NASD Rule 3011.

13 SEC Release No. 34-45798.

14 NFA Rule 2-9(c). 


