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Loopholes Stamped Out But No Increases In Stamp Duty Rates

Highlights
Gordon Brown has announced a
package of measures to tackle stamp
duty avoidance schemes and has
issued a Consultative Document
aimed at reforming and modernising
stamp duty. However the expected
increase in stamp duty rates was not
implemented and in fact in certain
deprived areas it is expected that
stamp duty on all property transfers
will be abolished altogether. This will
be subject to EU approval.

Prior to the Budget, property deals
were being speeded up as fears grew
that the rates would be increased and
existing loopholes would be closed.

Although the current rate of 4%,
introduced in the 2000 Budget, is
high by UK standards, it is by no
means the highest rate in Europe.
However since the rate was intro-
duced, the stamp duty saving scheme
known as the “split title” or “resting
on contract” scheme has become
increasingly popular. There are vari-
ous stamp duty savings schemes in
place, but for those who wanted to
try to save virtually the entire stamp
duty costs, the “split title scheme”
was a very good option. This is now
“stamped out.”

Background and Pre-Budget
Position
The “split title” scheme involved
transferring the bare legal title to
nominee companies therefore attract-
ing nominal duty and then contracting

to sell the beneficial interest (i.e. the
economic interest giving the right to
receive rents and capital gains) in a
property to the purchaser but without
ever completing i.e. “resting on con-
tract.” The actual contract was not
subject to a stamp duty charge and
the transfer of the beneficial interest
was exempt from duty.

In addition other “schemes” were in
place whereby companies would
transfer properties intra-group there-
by attracting “group relief ” on the
initial transfer. The shares in the
transferee company would subse-
quently be sold. The initial relief
would only be obtained provided
there was no actual contemplation of
sale. Similar schemes involved prop-
erties being transferred in exchange
for shares.

The various schemes have been
utilised frequently since the last
Budget and it is believed that the
Treasury may have lost hundreds of
millions in revenue due to exploita-
tion of the various loopholes.

Post Budget Position
In the 2002 Budget the Chancellor
has announced certain measures
which will be introduced in the
Finance Bill 2002 to at least curtail
the loopholes and discourage the
range of techniques. The legislation
as set out in the Inland Revenue guid-
ance will:

l “claw back” group relief where
UK property has been transferred

from one company to another in the
same group, and within two years the
company in receipt of the property
leaves the group (i.e. the shares in the
property owning company are sold);

l “claw back” the partial relief
under Section 76 Finance Act 1986
where a company acquires the whole
part of an undertaking of another
company in exchange for shares in
the acquiring company, and within
two years control of the acquiring
company passes to a third party;

l extend the penalty regime for
documents executed in the UK to
documents (relating to UK land or
buildings) executed outside the UK.
Penalties for the late stamping of
documents executed outside the UK
will in future run from 30 days after
the date of execution, regardless of
when they are physically brought into
the UK; and

l bring contracts for the sale of
interests in land with a market value
in excess of £10 million into charge,
to tackle the avoidance of stamp duty
on large deals through “resting on
contract” or “split title schemes.”

The Inland Revenue state that “taken
together, these measures will ensure
stamp duty is payable where a transfer
artificially ‘rests’ on contract, discour-
age the use of companies set up to
avoid stamp duty on UK property,
and stop the increasing exploitation
of the existing stamp duty reliefs for
company reorganisations.”
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Stamp Duty Rates Position
Contrary to the pre Budget specula-
tion that at least the top rate would be
raised to 5%, the rates have remained
as follows:

l 0 - £60,000:     nil

l £60,000 - £250,000:  1%

l £250,001 - £500,000:  3%

l £500,001 and over:  4% 

Comment
The devil is always in the detail and
the Finance Bill 2002 will detail the
Chancellor’s key measures outlined
above.  The various measures howev-
er will take effect shortly after Budget
day.

Building on these, the Government
also intends to modernise and reform
the whole stamp duty regime.  In par-

ticular the Inland Revenue  indicates
that there will be specific rules to stop
avoidance through the use of  compa-
nies and non-corporate vehicles (such
as trusts and partnerships) i.e. SPV’s.
The Government intends to impose a
charge, equivalent to duty that would
be due if  the land and buildings had
been transferred, which will be trig-
gered in certain circumstances when
shares or interests are transferred. 

These and other proposals are the
subject of  a detailed Consultation
Document and the precise scope of
the charge and SPV’s affected is
expected to be discussed in detail in
the summer as part of  a wider con-
sultation process.

For queries on the Inland Revenue guidance
note, the Consultation Document entitled
“Modernising stamp duty” or for any 

queries on the timing of  the implementation
of  the Budget changes please contact: 

Keith Ott – keithott@paulhastings.com; 

Bonny Hedderly –
bonnyhedderly@paulhastings.com;

Mark Eagan – 
markeagan@paulhastings.com; or 

Nigel Heilpern – 
nigelheilpern@paulhastings.com

of  Paul Hastings’ Real Estate Department,
in London.

Paul, Hastings, Janofsky & Walker LLP

Solicitors & Registered Foreign
Lawyers
Tower 42
25 Old Broad Street
London EC2N 1HQ

Telephone: (020) 7562 4000
Facsimile (020) 7628 4444
www.paulhastings.com

Client Alert is published solely for the interest of  friends and clients of  Paul, Hastings, Janofsky & Walker LLP and should in no way be
relied upon or construed as legal advice.  For specific information on recent developments or particular factual situations, the opinion of
legal counsel should be sought.  Paul, Hastings, Janofsky & Walker LLP is a limited liability partnership.


