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FCC to Auction Spectrum in Upper and Lower 700 MHz Bands
The Federal Communications
Commission (“FCC” or
“Commission”) is scheduled to con-
duct auctions for both Upper Band
(Auction No. 31) and Lower Band
(Auction No. 44) 700 MHz spectrum
in June, 2002. The Lower Band of
700 MHz resides between 698 MHz
and 746 MHz; the Upper Band is
between 746 and 794 MHz. The FCC
will permit a broad range of uses for
both the Upper and Lower Bands,
reflecting the Commission’s trend
toward adopting flexible rules so that
market forces, rather than regulatory
fiat, determine the best uses of spec-
trum. The Upper Band may be used
for commercial services, including
fixed, mobile, next generation mobile,
high speed internet access, and certain
broadcast services. The Lower Band
may be used for fixed, mobile, and
certain broadcast uses, including
mobile and other digital new broad-
cast operations, fixed and mobile
wireless commercial services, and for
private internal radio needs.

It remains possible that Congress will
take action to postpone these auc-
tions. However, if there is no post-
ponement, the auction may present
some unique opportunities to acquire
spectrum rights. We are, therefore,
recommending to our clients who
may be interested that they take steps
now to prepare for and participate in
the auction.

I. Pertinent Dates
The proceeds from the auctions for
the Upper and Lower 700 MHz bands

were required by statute to be
deposited to the U.S. Treasury as early
as September 2000, but the auctions
have been postponed several times.
The Communications Act presently
requires that the proceeds of these
auctions be deposited into the U.S.
Treasury by September 2002. The
Wireless Telecommunications Bureau
recently denied a request by CTIA to
postpone the auctions again, but the
association may seek review of that
decision in conjunction with efforts in
Congress to extend the statutory
deadline. At present, the relevant
dates relating to the auctions for the
Upper and Lower Band spectrum are:

April 26, 2002 – Deadline to register
for Auction Seminar for Upper Band
(Registration form included at
Attachment 1)

April 29, 2002 – Deadline to register
for Auction Seminar for Lower Band
(Registration form included at
Attachment 2)

April 30, 2002 – Upper Band Auction
Seminar 

May 1, 2002 – Lower Band Auction
Seminar

May 8, 20021 (6 PM) – FCC Short
Form Applications (Form 175) Due
for both Upper Band and Lower Band
Auctions

May 28, 2002 (6 PM) – Up-front
Payments Due for both Upper Band
and Lower Band Auctions (Amounts
of up-front payments due for each
license being auctioned are contained
in the Public Notices setting forth the

auction procedures for the Upper
Band and Lower Band spectrum)

June 13-14, 2002 – Mock Auction for
Upper Band Auction

June 14 2002 – Mock Auction for
Lower Band Auction

June 19, 2002 – Upper Band and
Lower Band Auctions Commence

II. Spectrum Being Auctioned
The FCC will auction a total of 12
paired licenses in the Upper Band,
two in each of six license territories.
These licenses are in the C (10 MHz)
and D (20 MHz) Upper Band fre-
quency blocks, and will be offered on
an Economic Area Grouping
(“EAG”) basis. There are six (6)
EAGs in the United States each cov-
ering a broad region. See Attachment
3. The A and B blocks of spectrum
within the Upper Band have been
designated by the FCC as the “Guard
Bands” – designed to protect public
safety services being provided in near-
by spectrum. The FCC auctioned
that Guard Band spectrum on a
Major Economic Area (“MEA”) basis
in Auctions 33 and 38, which closed
on September 21, 2000 and February
21, 2001, respectively. A detailed
bandplan of the Upper Band spec-
trum is included at Attachment 4.

The FCC will auction 758 licenses in
the Lower Band. These licenses are
in the A (12 MHz), B (12 MHz), C(12
MHz), D (6 MHz unpaired), and E (6
MHz unpaired) frequency bands with-
in the Lower Band. Licenses in the
A, B, D and E frequency blocks will
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be offered on an EAG basis (six
licenses per frequency block, for a
total of  24 licenses); the C block
licenses will be offered on a
Metropolitan Statistical Area (“MSA”)
and Rural Statistical Area (“RSA”)
basis, for a total of  734 C block
licenses.  The MSA and RSA markets
are collectively referred to as Cellular
Market Areas (“CMAs”), with CMAs
1-306 representing the MSAs, and
CMAs 307-734 representing the
RSAs. A detailed bandplan of  the
Lower Band spectrum is included at
Attachment 5.  

III. Encumbrance and Clearing
of the Spectrum; License Terms
Both the Upper and Lower Bands
presently are being used for tradition-
al broadcast services.  The Lower
Band is more encumbered than the
Upper Band, with a larger number of
incumbents, a more dense population
by incumbents, a significantly larger
number of Digital Television
(“DTV”) license assignments, and the
potential for additional incumbents by
virtue of  temporary relocation of
broadcasters from the Upper Band
pursuant to policies governing reloca-
tion in that portion of  the spectrum.
In addition, Low Power Television
stations and TV translator stations
may retain secondary status within the
Lower Band, and will continue to
operate even after the transition to
DTV (described below). 

These traditional broadcast uses are,
however, supposed to vacate the band
ultimately as part of  the planned tran-
sition to DTV.  However, the transi-
tion is not anticipated to be complet-
ed until 2006, and individual broad-
casters may extend their transition
beyond this date in certain circum-
stances.  During the transition period,
700 MHz licenses are required to
afford interference protection to
incumbent broadcasters,  with the
interference protection requirements
being more stringent for licensees in

the Lower Band.  Thus, the rights of
new licensees of  700 MHz spectrum
to utilize that spectrum may be limit-
ed during the transition to DTV.
The FCC has indicated that it will
release Public Notices prior to the
auctions describing in greater detail
the encumbrance of  the Upper and
Lower Bands and ongoing proceed-
ings affecting those bands.  Even so,
prospective applicants need to consid-
er engaging experts to assist them in
assessing incumbent uses.

The FCC has declined to adopt spe-
cific rules governing the clearing of
the 700 MHz band and relating to
cost recovery and cost sharing.  The
FCC has concluded that carriers
should privately negotiate arrange-
ments with broadcasters in the event
they desire those broadcasters to tran-
sition to DTV earlier than required.
The FCC has indicated that it will
make efforts to review regulatory
requests relating to such transition
agreements promptly - citing a 90 day
processing goal.  The FCC has decid-
ed to afford a rebuttable presumption
that Upper Band clearing arrange-
ments are in the public interest; it
declined to extend that rebuttable
presumption to relocation agreements
in the Lower Band.  The FCC has
decided to permit Upper Band clear-
ing arrangements that propose the
temporary relocation of  an Upper
Band broadcaster to Lower Band
spectrum, for ultimate clearing by the
Lower Band 700 MHz operator (so-
called “three-way agreements”).

Based upon the timeframe for com-
pletion of  the conversion to DTV,
and the limitations on 700 MHz
licensees’ rights during the transition,
the FCC has decided to adopt longer
license terms than normal for the 700
MHz licenses.  Upper and Lower
Band licenses will have a license term
through January 1, 2015, which is
eight (8) years after the date on which
broadcasters are expected under the
current timetable to vacate the spec-

trum.2 All Upper Band and Lower
Band licensees who meet the substan-
tial service requirement will be
deemed to have met their renewal
expectancy regardless of  the con-
struction obligation options they have
selected.    

IV.  Auction Event
Auction Structure
Licenses in the Upper Band will be
auctioned by Simultaneous Multiple
Round Auction with Package Bidding
(“SMR-PB”).  Bidders can create and
bid on up to 12 packages over the
course of  the auction.  Packages may
contain as few as two licenses, but
must be comprised of  licenses identi-
fied in the bidder’s Form 175 short-
form application and for which the
bidder has sufficient bidding eligibili-
ty.  Simply stated, if  the aggregate bid
of  a participant on a group or pack-
age of  licenses is higher than the sum
of  the individual bids on those licens-
es, then the package bid prevails even
though the package bidder might not
have been willing to top an individual
bid for a particular market.  The
Commission hopes that this approach
will facilitate efforts of  carriers to
develop wide-area regional and
national footprints.

The auction will be a single stage
event.  The FCC has adopted a
required activity level of  one-half  of
current eligibility, and retained the
discretion to increase this amount to
two-thirds.  Bidders will have five
activity waivers to use during the auc-
tion.  Those waivers may not be used
proactively to keep the auction open
because the FCC has adopted a two-
round stopping rule.  Because of  the
complexities attendant to the SMR-
PB format, the FCC may not be able
to determine with certainty who is the
winning bidder until the close of  the
auction.  The FCC will release by
Public Notice a detailed description
of  the procedure it will employ in the
event of  ties.  If  a bidder seeks to



avoid a tie with another bidder, or
believes it is about to lose bidding eli-
gibility, it may submit “Last and Best
Bids” on any licenses or packages for
which it remains eligible.  Two Last
and Best Bids may be submitted, but
they must be submitted in the same
round and will be deemed mutually
exclusive.  The bidder may not make
any additional bids in the auction
after that time; for the remainder of
the auction, its Last and Best Bids, as
well as its other bids, will continued
to be viewed as active. 

Lower Band licenses will be auctioned
in a Simultaneous Multiple Round
auction, without package bidding sim-
ilar to prior wireless spectrum auc-
tions.  The auction will have three
stages, with associated levels of
required bidding activity: Stage 1 –
80%; Stage 2 – 90%; and Stage 3 –
98%.  Bidders will have five activity
waivers to use throughout the auction
which may, in certain instances, be
used proactively to keep the auction
open.  The Commission will employ a
simultaneous stopping rule: after one
round of  no new bids, proactive
waivers or bid withdrawals, the auc-
tion will close.     

Eligibility
There are no restrictions on participa-
tion in either the Upper Band or
Lower Band auction.  Entities qualify-
ing as Small Businesses (i.e., those
with average gross revenues for the
past three years of  less than $40 mil-
lion) are eligible for 15% bidding
credits; entities qualifying as Very
Small Businesses (i.e., those with aver-
age gross revenues for the past three
years of  less than $15 million) are eli-
gible for 25% bidding credits.  In
addition, in the Lower Band auction,
bidders qualifying as Entrepreneurs
(i.e., those with average gross rev-
enues for the past three years of  less
than $3 million) are eligible for 35%
bidding credits with respect to the C
block licenses being offered on an
MSA/RSA basis (for all other licens-

es, qualifying Entrepreneurs would
receive the 25% bidding credit avail-
able to Very Small Businesses).  Tribal
Land Bidding Credits also are avail-
able in both auctions. 

Reserve Price and Minimum Opening Bids
The Upper Band auction is subject to
a reserve price of  $2.6 billion, which
figure is based upon Congressional
expectations of  the revenue that will
be generated by the auction of  the
Upper Band spectrum.  The Lower
Band auction is not subject to any
reserve price.  

Both the Upper Band and Lower
Band auctions include Minimum
Opening Bids for each license
offered, and related bid increments.
Details regarding the calculation and
amount of  such minimum bids and
increments are contained in the
respective auction Public Notices,
which are available at the FCC’s web-
site, at www.fcc.gov.  As a frame of
reference, the Minimum Opening
Bids in the Upper Band auction are
$40 million for 10 MHz licenses and
$80 million for 20 MHz licenses.  In
the Lower Band auction, the
Minimum Opening Bids for licenses
being auctioned on an EAG basis
range from as high as approximately
$13.4 million for a 12 MHz license in
the Southeast EAG down to $6.1 mil-
lion for a 6 MHz license in the
Central/Mountain EAG.  For the
Lower Band licenses being auctioned
on an MSA/RSA basis, the Minimum
Opening Bids range from approxi-
mately $4.5 million for the largest
MSA (New York) down to less than
$10,000 for the smallest MSAs (e.g.,
Joliet, IL), and from $143,000 for the
largest RSA (New York 3) down to
$1,000 for the smallest RSAs (e.g.,
Puerto Rico 7). 

Bid Withdrawals
Bidders in the Upper Band auction
are not permitted to withdraw bids
after the close of  a particular round
in the auction.  Bidders in the Lower

Band auction may withdraw bids in
no more than two rounds during the
course of  the auction.  Bidders who
withdraw bids will be subject to appli-
cable withdrawal penalties.  The with-
drawal penalty will be equal to the dif-
ference between the withdrawn bid
and the subsequent winning bid for
the license.  If  the license is not won
during the same auction, the FCC
may assess an interim penalty of  3%
of  the amount of  the withdrawn bid.

Auction Discount Voucher 
Qualcomm has $114,425,878 remain-
ing in an Auction Discount Voucher,
which voucher may be used to offset
amounts owed pursuant to FCC auc-
tions held before June 8, 2003, which
includes the Upper and Lower Band
auctions. 

Down Payments and Long Form
Applications
After the Upper and Lower Band auc-
tions close, the Commission will
release Public Notices identifying the
winning bidders in each.  Within ten
business days from the release of
those Public Notices, winning bidders
must submit any requisite funds so
that their deposits with the
Commission are equal to 20% of  the
amount of  their winning bids, and
must submit long form applications
(FCC Form 601) with respect to the
licenses won. 

Default or Disqualification After the
Auction
The Commission adopted a special
rule to address post-auction defaults
or disqualification in the context of
the Upper Band auction.  In the event
a bidder defaults or is disqualified
after the close of  the auction, the bid-
der will be subject to a default penal-
ty.  The penalty will be the sum of
the deficiency penalty (the difference
between the winning and withdrawn
bids), plus 25% of  the lesser of  the
subsequent winning bid and the with-
drawn bid.  Additional details regard-
ing the calculation of  the deficiency



portion of  the penalty in the context
of  the Upper Band auction are con-
tained in the Auction 31 Public
Notice.  

If  a winning bidder in the Lower
Band auction defaults or is disquali-
fied after the close of  the auction, the
bidder will be subject to the FCC’s
standard default penalty, which is
comprised of  the difference between
the defaulted bid and the subsequent
bid, plus an additional payment of
3% of  the lesser of  the subsequent
winning bid and the defaulted bid.  

V. Service Rules
The Upper and Lower Band 700
MHz will be governed by Part 27 of
the Commission’s Rules, which also
contains the service rules for the
Wireless Communications Service.
Portions of  Part 1 of  the FCC’s Rules
(e.g., those relating to auction process,
designated entity status) also are

applicable to the 700 MHz service.
Generally, the FCC has adopted a
flexible licensing approach with
respect to the 700 MHz service.
Spectrum in the 700 MHz Upper and
Lower Bands is not counted toward
the spectrum cap.  Licensees may
aggregate 700 MHz licenses, for
example, to form nationwide licenses.
Licensees also may partition licenses
and/or disaggregate spectrum.
Specific operating parameters and
interference protection requirements
are set forth in the FCC’s Rules. 

VI. Conclusion
We previously were hesitant to recom-
mend to our clients to prepare for the
700 MHz band auctions because of
the indications that the schedule
would likely slip again.  While this
remains a possibility, the recent denial
of  the CTIA extension request
requires that preparations be made by

those with a possible interest in par-
ticipating.  One factor that has made
this auction of  interest to some is
that the large incumbent wireless car-
riers who may still face substantial
contingent liabilities arising out of
Auction No. 35 due to the unresolved
controversy involving NextWave
might not be as inclined to participate
in a 700 MHz auction that takes place
in the near term.  This could create
additional opportunities for smaller
carriers.

Should you have any questions with respect
to the 700 MHz service or the upcoming
auctions, please do not hesitate to call 
Carl Northrop (202-508-9570 or 
carlnorthrop@paulhastings.com) or
Christine Crowe (202-508-9562 or
christinecrowe@paulhastings.com).  Since
the deadlines are right around the corner, we
would like to hear from you at your earliest
convenience.

Client Alert is published solely for the interest of  friends and clients of  Paul, Hastings, Janofsky & Walker LLP and should in no way be
relied upon or construed as legal advice.  For specific information on recent developments or particular factual situations, the opinion of
legal counsel should be sought.  Paul, Hastings, Janofsky & Walker LLP is a limited liability partnership.

1 All items provided are in Eastern time.

2 However, if  an Upper Band or Lower Band licensee provides new broadcast services on or before January 1, 2006 or
January 1, 2007, respectively, the licensee’s license term will be eight (8) years from the date of  commencement of  such service.












