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Federal OSHA Prepares to Launch 2002 Targeted Inspection Program 

Employers Receiving Agency’s Recent Advisory Letter Are Likely to Receive an Inspection 
Within the Next 12 Months

By Gregory R. Watchman

The U.S. Occupational Safety and
Health Administration is preparing to
launch its 2002 targeted inspection
program. As a first step, in the past
several weeks Federal OSHA has sent
advisory letters to approximately
13,000 workplaces that reported high
injury and illness rates. Employers
who receive this advisory letter are
likely to be inspected during the next
twelve months. While this federal
enforcement program is not applica-
ble in states that have their own
OSHA agency, many of these state
agencies – such as California OSHA –
have adopted their own comparable
targeted enforcement programs.

The 2001 Data Survey
Federal OSHA’s new 2002 targeted
inspection program is based on 2000
injury and illness data the agency col-
lected in 2001 from roughly 80,000
employers in manufacturing and other
high-hazard industries. These indus-
tries include trucking and courier
services, public warehousing and stor-
age, trucking terminal facilities, air
transportation, lumber and construc-
tion materials, scrap and waste materi-
als, groceries and related products,
beer, wine and distilled beverages,
department stores, poultry and eggs,
nursing and personal care facilities,
hospitals, and others.

The 2001 data survey asked employ-
ers to provide information from

which the agency could calculate each
recipient’s lost workday injury and ill-
ness rate (LWDII). The LWDII
focuses not on minor injuries and ill-
nesses but only on those which cause
a worker to spend at least one day
away from work or on restricted duty.
In 2000, the national average LWDII
was approximately 3.0 injuries and ill-
nesses for every 100 workers.

The Advisory Letter
In the past several weeks, Federal
OSHA has sent letters to approxi-
mately 13,000 worksites that reported
an LWDII of 8.0 or higher. Both the
letter and the list of 13,000 work-
places are available on Federal
OSHA’s website at www.OSHA.gov.

The letter, from Federal OSHA
Administrator John Henshaw, advises
each employer that “employees in
your business are being injured at a
higher rate than in most other busi-
nesses in the country.” Henshaw sug-
gests hiring an outside safety and
health consultant, talking with the
employer’s insurance carrier, or con-
tacting the state workers’ compensa-
tion agency for advice.

He also recommends using OSHA
consultation programs, funded by
Federal OSHA but run by state labor
departments. Under these free pro-
grams, trained consultants will visit a
worksite upon request, identify haz-
ards and violations, and work with the

employer to establish a reasonable
abatement schedule without issuing
citations or assessing penalties. Most
employers report positive experiences
with these consultation programs.
Nevertheless, employers should be
aware that if they disagree with the
consultant’s abatement schedule, or
otherwise fail to meet the schedule,
the consultant may cause the appro-
priate state or federal agency to com-
mence an inspection.

Federal OSHA’s 2002 Targeted
Inspection Program
Federal OSHA has been conducting
the data collection survey since 1996,
and the 2002 targeted inspection pro-
gram is comparable to the agency’s
previous targeted inspection pro-
grams. In past years, Federal OSHA
inspected roughly one-third of the
employers who received the advisory
letter, starting with those employers
who reported a LWDII rate of 14.0
or higher. Thus, employers who
received the 2002 advisory letter in
the past several weeks at one or more
of their worksites should be aware
that there is a substantial chance of
an OSHA inspection over the next
twelve months. These inspections
may not begin for several months, as
the agency is still inspecting employ-
ers under the 2001 targeted inspection
program, which was based on 1999
LWDII data collected in 2000.
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Employers who receive an advisory
letter should take the opportunity to
assess their level of  compliance prior
to Federal OSHA’s arrival.  For exam-
ple, these employers should consider
a safety and health compliance audit
to identify and correct workplace haz-
ards and safety and health violations.
As part of  this evaluation, they
should ensure that safety rules are
properly communicated to workers
and enforced, and that their injury,
training, and hazard communication
records are properly maintained.    

Employers conducting such audits
should be aware that OSHA normally
can obtain access to such audits as
part of  an inspection.  Where an
employer has identified hazards but
failed to correct them, OSHA may
use the audit report as evidence of
willful conduct, which entails penal-
ties of  up to $70,000 per violation.

Alternatively, some employers have
had outside counsel perform or direct
their safety and health management
audits.  In such circumstances, the
audit report would ordinarily be sub-
ject to the attorney-client privilege
and would thus be outside of OSHA’s
reach. Paul Hastings has substantial

experience performing, directing and
assisting with safety and health man-
agement audits.  In addition, Paul
Hastings has prepared a useful guide
entitled “What To Do When the
OSHA Inspector Shows Up.”  To
obtain a copy of  this guide, please
contact Greg Watchman at the tele-
phone number or e-mail address list-
ed below.

Implications for Employers in
California and Other State Plan
States
Federal OSHA will conduct its 2002
targeted inspection program in rough-
ly half  the states, including New
York, New Jersey, Georgia, and
Connecticut.1 In states such as
California, in which a state OSHA
agency has jurisdiction over private
sector workplaces, the Federal OSHA
program will not apply.  Nevertheless,
many states have adopted their own
version of  this program.

California OSHA, for example, is
required by state law to have a target-
ed enforcement program.  The 2001-
02 program is based on a 2000 survey
of  employer LWDII rates, and
includes 19 industries with LWDII
rates that are at least double the state

average of  3.2.2 Cal/OSHA inspects
workplaces in these high-hazard
industries, beginning with a review of
the facility’s injury and illness data.  If
the facility’s LWDII is above the
industry average, Cal/OSHA will con-
duct a comprehensive inspection.

In addition, California invites employ-
ers with the highest injury rates
and/or experience modification rat-
ings to participate in the state’s free
consultation program.  Employers
with experience modification ratings
of  2 or higher who decline a consul-
tation visit or refuse to implement the
consultant’s recommendations may be
referred for an inspection.    

Greg Watchman is Of  Counsel in Paul
Hastings’ Washington, D.C. office and
chairs the firm’s OSHA Practice Group.
Greg previously served as the Acting
Assistant Secretary of  Labor for OSHA
(1997) and the Deputy Assistant Secretary
of  Labor (1995-98).  His labor and
employment law practice includes OSHA
compliance counseling, safety and health
management audits, advice regarding
OSHA inspections, and representation in
contested OSHA cases.  Mr. Watchman
may be reached at (202) 508-9516 or via
email at gregwatchman@paulhastings.com.
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1 When it established Federal OSHA in 1970, Congress also authorized the states to establish their own state OSHA agencies,
subject to Federal OSHA’s approval.  State OSHA agencies have been established in Alaska, Arizona, California, Hawaii, Indiana,
Iowa, Kentucky, Maryland, Michigan, Minnesota, Nevada, New Mexico, North Carolina, Oregon, South Carolina, Tennessee,
Utah, Vermont, Virginia, Washington, and Wyoming.  Federal OSHA has jurisdiction over private-sector workplaces in the
remaining twenty-nine states.  

2 These industries are found in construction (masonry, stonework, and plastering; carpentry and floor work; misc. special
trades), manufacturing/durable goods (partitions and fixtures; concrete, gypsum, and plaster products; fabricated structural
metal products; special dyes, tools, jigs, and fixtures; refrigeration and service machinery; household audio and video equipment;
shipbuilding and repairing), manufacturing/nondurable goods (poultry slaughtering and processing; fluid milk; grain mill prod-
ucts; bread, cake, and related products; beverages; food preparations; transportation (air transportation)), and services (sanitary
services; hospitals).


