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Supreme Court Raises Bar For Dismissing Discrimination Complaints
In a decision rendered this week, the
Supreme Court made it more difficult
for employers to have vague discrimi-
nation complaints dismissed before
costly discovery has been undertaken.
The decision, in Swierkiewicz v. Sorema
N.A., confirms that employers must
continue to rely on summary judg-
ment motions as the primary method
for disposing of weak claims.

The plaintiff, who is of Hungarian
descent, alleged that he was demoted
by his employer and that the bulk of
his responsibilities were transferred to
a younger, French employee. The
plaintiff claimed that over the two
years following his demotion, he was
isolated and excluded from business
decisions and meetings, and denied
the opportunity to reach his full
potential. Frustrated, he wrote a let-
ter to the CEO outlining his griev-
ances and requesting a severance
package. Two weeks later, the com-
pany gave the plaintiff the option to
resign without a severance package or
be dismissed. The plaintiff refused to
resign and was fired.

After the plaintiff filed his complaint
for age and national origin discrimina-
tion, the company moved to dismiss,
claiming that the complaint failed to
allege anything beyond the facts that
the plaintiff was Hungarian and 53
years old when he was fired, and that
the CEO had stated that he wanted to
“energize” the plaintiff ’s department.
The district court agreed and dis-
missed the complaint on the grounds

that the plaintiff had failed to plead
adequately all of the elements of the
claim he would have to prove at trial
to prevail, the so-called “prima facie
case” of discrimination established by
the Supreme Court in McDonnell
Douglas v. Green. The United States
Court of Appeals for the Second
Circuit affirmed the dismissal, finding
that Swierkiewicz’s allegations were
“insufficient as a matter of law to
raise an inference of discrimination.”

In this unanimous decision, the
Supreme Court reiterated that the
prima facie case under McDonnell
Douglas is an evidentiary standard (i.e., a
standard that applies at trial or a
motion for summary judgment), and
not a pleading requirement by which
an initial complaint should be
assessed. Recognizing that relevant
facts and evidence may be unearthed
through the discovery process, the
Court held that an employment dis-
crimination complaint need only
include a short and plain statement of
the claim that gives the defendant
“fair notice of what the plaintiff ’s
claim is and the grounds upon which
it rests.”

In one sense, this decision is not sur-
prising. The plaintiff ’s complaint in
this case was actually fairly detailed –
more so than many we face – and the
other circuits had generally disagreed
with the Second Circuit’s more strin-
gent pleading requirements.
Nonetheless, the language of the
decision will make it more difficult

for employers to get complaints dis-
missed for deficient factual allega-
tions. Cases that previously might
have been dismissed at the earliest
stages of the litigation – even before
the employer was obligated to answer
the complaint – may now proceed, at
least, to discovery and the summary
judgment phase.

Swierkiewicz reaffirms that the deposi-
tion of the plaintiff continues to be
the single most important pretrial
event in employment litigation.
Employers faced with discrimination
lawsuits – especially those in which
the allegations are vague or seemingly
unsubstantial – must ensure that they
take full advantage of the plaintiff ’s
deposition to identify the breadth of
the plaintiff ’s claims and obtain
admissions that will form the basis
for a successful summary judgment
motion. The recent rule changes lim-
iting the scope of federal discovery
make adequate and thoughtful prepa-
ration for the plaintiff ’s deposition
even more crucial to a favorable dis-
position on summary judgment.

For further information about this week’s
Supreme Court ruling, please contact Neal
Mollen at (202) 508-9575 or via email
at nealmollen@paulhastings.com, Nancy
Abell at (213) 683-6162 or via email at
nancyabell@paulhastings.com, Allan
Bloom at (212) 318-6377 or via email at
allanbloom@paulhastings.com, or Zach
Fasman at (212) 318-6315 or via email
at zacharyfasman@paulhastings.com.
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