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The United States Supreme Court Issues Decision in National Cable &
Telecommunications Association v. Gulf Power Company

By Mark A. Stachiw and Michelle W. Cohen

On January 16, 2002, the United
States Supreme Court issued its long-
awaited decision in National Cable
Telecommunications Association v. Gulf
Power.1 In its decision, the Court
upheld the Federal Communications
Commission’s (“Commission”)
authority under Section 224 of the
Communications Act of 1934, as
amended by the Telecommunications
Act of 1996 (“1996 Act”) to regulate
the rates for pole attachments by
cable television systems offering high-
speed Internet access and wireless
telecommunications service providers.
Prior to enactment of the 1996 Act,
public utility companies were required
to permit cable television operators to
attach their lines to the public utilities’
poles, ducts, conduits, and rights-of-
way owned or controlled by the pub-
lic utility (otherwise knows as “pole
attachments”). In response to the
introduction of high-speed Internet
access via cable systems, the
Commission concluded that it also
had the authority to regulate the rates
for pole attachments for high-speed
Internet access offered by cable oper-
ators on a commingled basis.

Background
As part of the historic 1996 Act,
Congress amended Section 224 to
change the rate methodology used to

charge for pole attachments and
expanded the jurisdiction of the
Commission to regulate the rates
charged by public utilities for pole
attachments used by telecommunica-
tions carriers. The Commission con-
cluded that the amendments did not
alter the Commission’s prior conclu-
sion that it had jurisdiction to regulate
the rates for pole attachments for
high-speed Internet access provided
by cable television operators. In addi-
tion, the Commission determined that
it had the authority under Section 224
to regulate the rates charged by public
utilities to wireless telecommunica-
tions providers for pole attachments,
which included the attachment of
purely wireless telecommunications
equipment. A number of public utili-
ties challenged the Commission’s
authority to regulate the utilities’ rates
for pole attachments to cable televi-
sion system operators who provide
commingled cable television and
high-speed Internet access service,
and wireless telecommunications
providers.

The Supreme Court’s Ruling

Co-Mingled Services
The Court first found that Section
224 gives the Commission authority
to regulate the rates charged by public
utilities for pole attachments by cable

television systems providing commin-
gled cable television and high-speed
Internet access services. The Court
concluded that the Section 224
applies to attachments “by” “(rather
than ‘of ’)” cable television systems
and that the nature of the services
provided through or via the cable tel-
evision system is not relevant.
Moreover, the Court concluded that
the “addition of a service does not
change the character of the attaching
entity” because “even if a cable tele-
vision system is only a cable television
system ‘to the extent’ that it provides
cable television, an ‘attachment...by
cable television system’ is still (entire-
ly) an attachment ‘by’ a cable televi-
sion system whether or not it does
other things as well.” In doing so, the
Court expressly rejected the public
utilities’ view that the language of
Section 224 requires an examination
of what the attachment does, rather
than merely the nature of the attach-
ing entity. The Court also found that
the Commission did not need to
determine the proper regulatory clas-
sification of Internet service offered
over cable systems  in order to deter-
mine that it had the authority to regu-
late the rates charged for pole attach-
ments. The Court concluded that
irrespective of whether the
Commission concludes that high-
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speed Internet access over a cable tel-
evision system is a telecommunica-
tions service or cable service, the
Commission’s authority to regulate
rates under Section 224 would be
unaffected.  The Court rejected the
utilities’ argument that the
Commission’s authority to regulate
rates was limited to the specific rate
methodologies set forth in Section
224.  Rather, the Commission had the
authority to regulate rates for all pole
attachments by cable television sys-
tems and providers of  telecommuni-
cations services whether or not
included in the subset of  rates for
which Section 224 provided specific
rate methodologies.  The Court also
determined that the rates established
by the Commission were reasonable.
The Court concluded that any other
result would frustrate the
Commission’s charge under Section
706 of  the 1996 Act to “‘encourage
the deployment’ of  broadband
Internet capability and, if  necessary,
‘to accelerate deployment of  such
capability by removing barriers to
infrastructure investment.’”

Pole Attachments for Wireless
Providers
The Court also unanimously upheld
the Commission’s authority to regu-
late rates for pole attachments by

wireless telecommunications service
providers.  The Court found that
wireless telecommunications
providers are providers of  telecom-
munications services and that wireless
telecommunications equipment was
included within the equipment cov-
ered by Section 224.  The Court
rejected the public utilities’ argument
that only “utilities” are entitled to the
benefit of  Section 224 by finding that
the term “utility” in Section 224
defined who was required to provide
pole attachments at the rates pre-
scribed by the Commission, not who
was permitted to attach.  In addition,
the Court rejected the public utilities’
claims that Section 224 only applied
to wireline services because the spe-
cific rate formula was based on
“usable space” which is space that
“can be used for the attachment of
wires, cables, and associated equip-
ment.”  The Court concluded that
Section 224 does not limit pole
attachments to “usable space.”  The
Court also denied the public utilities’
claim that the rates set in Section 224
should not apply to pole attachments
used solely for wireless equipment
because pole attachments were not a
bottleneck facility.  The Court found
no support for this argument in the
text of  the 1996 Act.  Finally,
although the Court agreed that there

might be a logical limit to “attach-
ments” covered by the 1996 Act, the
Court found that this case did not
present those facts because the facts
presented fall “within the heartland of
the Act.”

Conclusion
The Court’s decision will impact each
industry differently and the rules may
be different in those states where the
state public utility commission has
certified to the Commission that they
regulate pole attachments.
Accordingly, we recommend that a
company determine its specific factual
situation before proceeding in this
area.

The information in this Alert is not intend-
ed to be legal advice.  Attorneys in our
Telecommunications Practice Group regular-
ly counsel clients on the Telecommunications
Act of  1996 and related issues.  If  you
require legal assistance or would like addi-
tional information about Section 224 or the
Telecommunications Act of  1996 generally,
please contact Mark A. Stachiw at
(202) 508-9549 or via e-mail at 
markstachiw@paulhastings.com or
Michelle W. Cohen at 
(202) 508-9530 or via e-mail at 
michellecohen@paulhastings.com.
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1 534 U.S. ____ (2002)(“Gulf  Power”).

2 The Court noted that the Commission had previously decided that commingled high-speed Internet services offered over
cable systems were not telecommunications services even though the Commission disavowed this conclusion on appeal.


