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Benefit plan drafting often presents
opportunities for foreclosing future
disputes and problems. Over the
years, we have devised many special
provisions designed to protect
employers and benefit plans from
preventable disputes. We have been
using some of these provisions for
many years with excellent results; oth-
ers are newer, unproven, and possibly
unacceptable to the Internal Revenue
Service, and some only will appeal to
the adventurous. If only to illustrate
the outer boundaries of what might
be possible, this Client Alert sets
forth some of the unusual protective
provisions we have devised. If you
have questions about any of these
provisions or you are looking for pro-
visions that address other issues,
please feel free to call us at the num-
bers listed at the end of this Client
Alert.

I. Provisions Applicable To
Most Benefit Plans
A. Provision designed to preclude
misclassified employees from
being eligible to participate

A person shall not be eligible to par-
ticipate in this Plan while classified by
the Employer as being in one of the
following ineligible categories:

(i) Ineligible Bargaining Unit Employees,
i.e., persons who are working under a

collective bargaining agreement that
does not provide for their Plan partic-
ipation.

(ii) Temporary Employees or Project
Employees, i.e., persons whom the
Employer classifies as temporary
employees, as employed to work on
discrete projects or creative matters,
or as the equivalent, except to the
extent the Employer, by written
notice, elects to extend Plan participa-
tion to them (but if any such individ-
ual is an Employee on or after the
first anniversary of the date on which
he or she first performed an hour of
Service, is not in another ineligible
category, and requests to participate
in the Plan, the individual shall
become a Participant).

(iii) Foreign Exchange Personnel, i.e., for-
eign nationals the Employer classifies
as employed under a formal or infor-
mal exchange program.

(iv) Persons Waiving Participation, i.e.,
persons to whom the Employer did
not extend the opportunity of partici-
pating in this Plan and who, as deter-
mined by the Employer, agreed orally,
in writing, or otherwise to such non-
participation status.

(v) Non-US Based Employees, i.e., per-
sons who are being paid on what the
Employer classifies as a non-United
States payroll, unless the person is a

United States citizen and notifies the
Plan Administrator of his or her
United States citizenship.

(vi) Independent Contractors, i.e., persons
whom the Employer classifies as inde-
pendent contractors.

(vii) Contractor’s Employees, i.e., persons
working for a nonparticipating
employer that provides goods or serv-
ices (including temporary employee
services) to the Employer, even if the
persons really are the Employer’s
common law employees.

(viii) Non-Employees Taken into Account
for Discrimination Testing or Other
Statutory Purposes, i.e., persons who are
not classified by the Employer as its
Employees, but who must be taken
into account in testing the Plan for
discrimination or for other statutory
purposes.

(ix) Employees on Terminal Leave, i.e.,
persons whom the Employer has
determined have permanently ceased
to render active services but who it
continues to treat as Employees for
certain purposes, such as providing
severance benefits in the form of
salary continuation.

B. Provision designed to preclude
mistakes in recognizing rehired
employees’ prior periods of service

A former Employee’s Service prior to
his or her rehire shall be counted in
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determining whether he or she is eli-
gible for this Plan if  either (1) his or
her prior Service is shown on the
Employer’s official human resources
information system, or (2) the indi-
vidual requests the Plan
Administrator to recognize his or her
prior Service and provides evidence
of  that Service acceptable to the Plan
Administrator early enough to pre-
clude prejudice to the Plan, in which
case the prior service shall be taken
into account as of  the individual’s
rehire; otherwise, it will be taken into
account only prospectively.

C. Provision giving plan adminis-
trator discretion to prescribe
forms, means, etc. of  communica-
tions

(i) All communications (including all
notices, consents, requests, and elec-
tions) from Participants, Beneficiaries,
or anyone else claiming rights or ben-
efits under this Plan must be made in
the form, must contain the content,
must be delivered within the dead-
lines, must be given by the means,
must satisfy all requirements, and will
become effective following receipt, in
each case as prescribed by the Plan
Administrator or its delegates (or, to
the extent not prescribed, as may be
acceptable to them).  The Plan
Administrator or its delegates, with-
out liability, may disregard any com-
munication made otherwise.

(ii) All communications shall be trans-
mitted by the means (e.g., in writing or
via another acceptable means such as
a Plan-provided VRS system) the Plan
Administrator or its delegates pre-
scribe or elect to use, except that
communications from them shall be
sent by the means prescribed by law,
if  applicable.  Every reference in this
Plan to “written” communications
shall also be deemed to be a reference
to writing substitutes (e.g., e-mail)
acceptable to the Plan Administrator
or its delegates for the type of  com-
munication involved.

D. Provision granting plan
administrator the power to pre-
scribe plan rules that implement or
even modify plan terms

The Plan Administrator may adopt or
modify Plan Rules for the regulation
or application of  the Plan; such Rules
may establish administrative proce-
dures or requirements that modify the
terms of  this Plan but Plan Rules
shall not substantially alter significant
requirements or provisions of  the
Plan.

E. Provision giving plan fiduciar-
ies broad interpretive discretion

(i) The Plan shall be interpreted by
the Plan Administrator and all Plan
fiduciaries in accordance with the
terms of  the Plan and their intended
meanings.

(ii) The Plan Administrator and all
Plan fiduciaries shall have the discre-
tion to make any findings of  fact or
law needed in the administration of
the Plan, and shall have the discretion
to interpret or construe ambiguous,
unclear, or implied (but omitted)
terms in any fashion they deem to be
appropriate in their sole judgment.
All determinations and decisions
made by the Plan Administrator and
Plan fiduciaries in connection with
the Plan shall be made in their sole
discretion even when the Plan does
not explicitly so state, except to the
extent that the retention of  discretion
is prohibited by ERISA or would vio-
late qualification requirements of  the
Code.  

(iii) To the extent the Plan
Administrator or any Plan fiduciary
has been granted discretionary
authority under the Plan, the Plan
Administrator’s or Plan fiduciary’s
prior exercise of  such authority shall
not obligate it to exercise its authority
in a like fashion thereafter.

(iv) All actions taken and all determi-
nations made in good faith by the
Plan Administrator or by Plan fiduci-

aries shall be final and binding on all
persons claiming any interest in or
under the Plan.  If  the validity of  a
Plan Administrator or Plan fiduciary
exercise of  discretion, finding of  fact
or of  law, interpretation, construc-
tion, or decision is challenged in
court, by arbitration, or in any other
forum, it shall not be given de novo
review; rather, it shall be upheld
unless clearly arbitrary or capricious.  

(v) This section may not be invoked
by any person to require the Plan to
be interpreted in a manner that is
inconsistent with its interpretation by
the Plan Administrator or by any Plan
fiduciaries.

F. Provision permitting drafting
errors to be ignored and corrected

If, due to errors in drafting, any Plan
provision does not accurately reflect
its intended meaning, as demonstrated
by consistent interpretations or other
evidence of  intent, or as determined
by the Plan Administrator in its sole
and exclusive judgment, the provision
shall be considered ambiguous and
shall be interpreted by the Plan
Administrator and all Plan fiduciaries
in a fashion consistent with its intent,
as determined by the Plan
Administrator in its sole discretion.
The Plan Administrator shall amend
the Plan retroactively to cure any such
ambiguity.  This section may not be
invoked by any person to require the
Plan to be interpreted in a manner
that is inconsistent with its interpreta-
tion by the Plan Administrator or by
any Plan fiduciaries.

G. Provision permitting the plan
to be administered in accordance
with new laws before it has been
amended to do so

Any other provision of  this Plan to
the contrary notwithstanding, if  any
amendment to the Code requires that
a conforming plan amendment be
adopted as of  a stated effective date
in order for this Plan to continue to



be a qualified plan, this Plan shall be
operated in accordance with the
requirements of  that Code provision
after its effective date as to the Plan
until a conforming plan amendment is
adopted or a clear and unambiguous
nonconforming plan amendment is
adopted, whichever occurs first.

H. Provision permitting plan
implementation to be modified to
deal with state law nonconformity
problems

Notwithstanding any Plan provision
to the contrary:  To the extent the
Plan Administrator determines in its
sole discretion that implementation of
any Plan provision might or would
cause the Plan to fail to conform
with, or Plan contributions, benefit
accruals, or distributions to fail to sat-
isfy, state or local law requirements
for favorable tax treatment that have
not yet been conformed with federal
law (a “state non-conformity prob-
lem”), the Plan Administrator may, in
its discretion, delay, discontinue, or
modify implementation of  the provi-
sion in question for Participants in
that state or local jurisdiction or for
all Participants.  Within a reasonable
period of  time after the state non-
conformity problem ceases to exist,
or before then if  the Plan
Administrator elects to implement the
provision notwithstanding the state
non-conformity problem, the Plan
Administrator shall fully implement
the Plan provision in question.  Any
actions the Plan Administrator takes
to delay, discontinue, or modify
implementation of  any Plan provision
because of  a state non-conformity
problem shall be deemed a plan
amendment, but need not be formally
included in this Plan document.

I. Provision designed to preclude
administrative deviations and mis-
takes from having to be corrected

The Plan Administrator and its dele-
gates normally shall administer the
Plan in accordance with its terms.

However, they shall have the nonfidu-
ciary, settlor discretion to deviate
from the Plan’s written terms in any
way that they choose that would not
adversely impact the Plan’s qualified
status if  the actions taken were pro-
vided for in the Plan’s written terms.
Any such act or omission shall consti-
tute an operational amendment to the
Plan authorizing the act or omission,
unless the Plan Administrator deter-
mines, in its nonfiduciary settlor dis-
cretion, that the act or omission was
inappropriate.  The Plan
Administrator shall maintain a written
record of  operational amendments,
which it shall periodically update to
reflect previously unrecorded opera-
tional amendments.  However, opera-
tional amendments shall not be incor-
porated into the formal Plan docu-
ment unless the Plan Administrator
determines that they have ongoing
application.  This section may not be
invoked by anyone to require a devia-
tion from Plan terms to be treated as
an operational amendment unless the
Plan Administrator has elected to
treat it as such, as evidenced by its
written record of  operational amend-
ments, as amended or updated from
time-to-time.

J. Provision permitting mistakes
to be corrected

Notwithstanding any other Plan pro-
vision, the Plan Administrator may
correct administrative errors or other
mistakes, including misrepresentations
about Plan eligibility, benefits, or
terms, and may allocate restorative
contributions or similar amounts in
any way it determines to be appropri-
ate, such as by following the terms of
a written settlement agreement.

K. Provision permitting standard
QDRO forms to be prescribed
with special benefit forms being
offered to those who use it

The Plan Administrator on request
shall furnish a standard form of  qual-
ified domestic relations order to a

Participant or any other person.  This
order may provide for an immediate
lump sum payment of  the present
value of  the amount to which the
alternate payee is determined to be
entitled, or any other special form of
benefit.  If  this form is used without
substantial modification and is incor-
porated in a domestic relations judg-
ment, decree, or order that on its face
appears to be valid, the Plan
Administrator shall treat it as a quali-
fied domestic relations order and shall
pay benefits to the alternate payee in
accordance with its terms.  If  this
procedure is not followed, the alter-
nate payee (1) must wait until benefits
would otherwise become payable to
the alternate payee, and (2) cannot use
any special forms of  benefit payment
authorized in the standard form of
order.  Any special benefit form pro-
visions in standard domestic relations
orders adopted by the Plan
Administrator shall be authorized as
benefit options under this Plan, but
only as to alternate payees for whom
the standard order has been used.

L. Provision imposing cost of
resolving disputes among would-
be beneficiaries, etc. on them

Except as the Plan Administrator oth-
erwise directs or as prohibited by law,
any expenses the Plan incurs in
resolving disputes among different
claimants as to their entitlement to a
Plan benefit or any dispute involving
the right of  a person to a Participant’s
benefits after the Participant’s death,
or in locating a missing person to
whom benefits are payable, shall be
charged to the benefit in question,
which shall be reduced by those costs.

M. Provision that purports to
require virtually all plan-related
claims to go through the plan’s
claim procedures

If  any person (a “claimant”) does not
believe he or she will receive the ben-
efits to which the person is entitled or
believes that the Plan is not being



operated properly, the claimant must
file a formal claim under the proce-
dures set forth in this section.  A for-
mal claim must be filed within 6
months of  the date on which the
claimant (or his or her predecessor in
interest) first knew (or should have
known) of  the facts on which the
claim is based.

II. Defined Contribution Plan
Provisions
A. Provision designed to permit
employer to vary contributions in
an otherwise non-discretionary
profit-sharing or stock bonus plan

Notwithstanding any other Plan pro-
vision, the Employer shall have no
obligation to make contributions to
this Plan, and it reserves the right to
reduce or increase the level of  its
contributions under this Plan at any
time before the contributions are
actually made. 

B. Provision designed to provide
valuation flexibility

The Trustee shall determine the fair
market value of  Trust Fund assets
and its determinations shall be con-
clusive for all purposes of  the Plan
and Trust.  The Trustee normally
shall determine fair market value in
accordance with the general principles
of  Section 3(26) of ERISA and the
following special rules:

(i) Valuation normally shall be based
on information reasonably available
to the Trustee.

(ii) The Trustee may elect to value any
bank deposit, certificate of  deposit,
bond, interest-bearing insurance con-
tract, promissory note, or other evi-
dence of  indebtedness at its unpaid
face value, with interest accrued to
the valuation date, if  the obligation is
not in default.

(iii) Real property held in the Trust
Fund or other non-publicly traded
investments shall not be revalued

more than once per Plan Year except
as the Trustee otherwise elects.

(iv) In determining the value of  the
Plan’s investment in any collective
investment fund, separate account,
partnership, or similar entity, the
Trustee shall be entitled (but not
required) to rely on the most recent
prior valuation of  units or interests in
the fund, separate account, partner-
ship, or entity made by or on behalf
of  the fund, separate account, part-
nership, or entity.

(v) With respect to securities for
which there is a generally recognized
market, the published selling prices
on or nearest to such valuation date
normally shall establish the fair mar-
ket value of  such security.

(vi) Causes of  action, whether or not
asserted, shall be valued at zero unless
the Trustee elects to accord them
some other value.

(vii) Investments earmarked to a
Participant’s Account may be carried
at cost, and the Trustee shall be enti-
tled to rely on value certifications
made by the Participant.

(viii) Administrative expenses that are
paid or payable by the Plan, amounts
paid to the Trust to pay these expens-
es, Plan recoveries of  direct or indi-
rect expenses (such as rebates of  Rule
12b-1, new investment, and sub-trans-
fer agent fees) shall be valued and
accounted for in the manner specified
by the Trustee, except as otherwise
directed by the Plan Administrator in
its discretion.  For example, the
Trustee may elect, or the Plan
Administrator may direct, that record-
keeping and trust fees for non-ear-
marked investments be charged to
Accounts invested in them on the day
the fees are charged to the Trust
based on each such Account’s pro
rata share of  the total non-earmarked
Trust value; and that amounts
received to pay expenses or received
as expense rebates as to non-ear-

marked investments be allocated to
such Accounts based on each non-
earmarked Account’s pro rata share of
the total non-earmarked Trust value
as of  the day such amounts are
received by the Trustee.

C. Provision designed to protect
plan from failure-to-follow-invest-
ment-direction and similar claims

(i) This Plan is designed to provide
retirement benefits largely through
the long-term investment of
Participant Accounts.  It is not
designed to serve as a vehicle for
speculative investment, such as short-
swing securities trades.  Accordingly,
the Plan does not maintain a trading
desk or similar facilities, and cannot
be expected to execute transactions as
well or as quickly as a major broker-
age firm.  Except as provided in sub-
section (ii), Plan fiduciaries will exe-
cute investment transactions, fund
transfers, distributions, and related
transactions within a reasonable peri-
od of  time after receiving proper
instructions to do so, but neither the
Plan nor Plan fiduciaries guarantee
how promptly execution will com-
mence or be completed.

(ii) The Plan Administrator or its del-
egates may override a Participant’s
direct or indirect investment direc-
tions (including omitted directions) or
delay, accelerate, or modify their
implementation if  the fiduciary deter-
mines that doing so is required by law,
protects the Plan, precludes adverse
tax consequences, prevents securities
law violations, or facilitates Plan
administration.  However, no Plan
fiduciary shall be obligated to do so,
nor shall any Plan fiduciary be obli-
gated to review any Participant’s
investment directions for wisdom or
appropriateness.  An indirect invest-
ment direction is any direction that
requires an investment to be made or
sold, such as a withdrawal, loan, or
distribution.



III. 401(k) Plan Provisions
A. Provision designed to make
the Section 401(a)(17) limit irrele-
vant for Section 401(k) contribu-
tion purposes

A Participant’s Compensation shall be
disregarded to the extent it exceeds
$200,000 for the Plan Year (or such
other amount prescribed under Code
Section 401(a)(17)).  To comply with
this Code limitation as to Deferrals,
the maximum amount of
Compensation taken into account for
Deferral purposes in any pay period
shall be the amount the Participant
defers for the pay period (which, by
definition, would total less than the
Section 401(a)(17) limit for the entire
Plan Year), and any Deferral election
a Participant makes in percentage-of-
Compensation terms shall be con-
strued for Code Section 401(a)(17)
purposes as an election to defer an
equivalent dollar amount.

B. Provision designed to make
participants responsible for mak-
ing sure their 401(k) deferral elec-
tions are properly implemented

Deferral elections shall be made in
accordance with Plan Rules pursuant
to a two part process whereby a
Participant first makes a tentative
election and then confirms or modi-
fies that election by making sure that
the amount, if  any, he or she wanted

to contribute is withheld from his or
her paychecks in accordance with the
Participant’s tentative election.
Tentative Deferral elections may be
made, changed, or suspended by
advance notice to the Plan
Administrator, and shall become
effective as of  the dates specified by
the Plan Administrator.  When a ten-
tative election first is implemented or
should have been implemented, or at
any time thereafter when the Plan
Administrator deviates from it, if  a
Participant believes that the Plan
Administrator is not withholding
Deferrals in accordance with his or
her tentative election, the Participant
notifies the Plan Administrator of  the
mistake within 15 days after receiving
the first paycheck that reflects the
alleged mistake, and the Plan
Administrator determines that a mis-
take was made, the Plan
Administrator shall correct the mis-
take in any manner it deems to be
appropriate so as to implement the
Participant’s tentative election.
Otherwise, a Participant’s inaction
shall conclusively ratify the Plan
Administrator’s interpretation and
implementation of  his or her tentative
Deferral election, and, if  necessary,
modify it to conform to the Plan
Administrator’s implementation of  it,
precluding any mistake from having
occurred.

C. Provision permitting plan
administrator to modify deferral
elections, e.g., during blackout
periods

A Deferral election only shall go into
or remain in effect while it is being
implemented by the Plan
Administrator, which normally shall
be during the period specified by the
Participant, but which may be varied
by the Plan Administrator for any rea-
sons it determines to be appropriate,
such as because technological or
administrative malfunctions preclude
proper implementation.  After the
Plan Administrator resolves the prob-
lem that caused a Deferral election’s
effective period to be modified, the
Deferral election shall be implement-
ed or re-implemented as soon admin-
istratively practical.

For further information about protective
employee benefit plan provisions, please con-
tact: in our Los Angeles office, Ethan
Lipsig, Stephen Harris, or Barbara
Raymond at (213) 683-6000 or via
email at ethanlipsig@paulhastings.com,
stephenharris@paulhastings.com, or
barbararaymond@paulhastings.com; in our
Washington, D.C. office, Mark Poerio or
Eric Keller at (202) 508-9500 or via
email at markpoerio@paulhastings.com or
erickeller@paulhastings.com; or in our New
York office, Susan Curtis at 
(212) 318-6000 or via email at 
susancurtis@paulhastings.com. 
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