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Maryland Opinions Clarify Meaning of “Wages” Under Wage Payment Act, But
Raise Questions Regarding Legality of Policies that Condition Payments Upon
Continued Employment

By Neal D. Mollen and Dianne C. Coombs 

The Maryland Courts in two recent
decisions have provided Maryland
employers with guidance on when
promised payments to employees are
considered wages that must be paid
upon the termination of employment.
The decisions, however, call into
question the legality of many employ-
ers’ policies that condition payment
of bonuses, commission, vacation pay
or other fringe benefits upon contin-
ued employment.

Maryland’s Wage Payment Act man-
dates that upon termination of an
employee’s employment, an employer
must pay that employee “all wages
due for work performed before the
termination of employment, on or
before the day on which the employee
would have been paid the wages if
the employment had not been termi-
nated,” Md. Ann. Code Lab. & Empl.
§ 3-505 (1991, 1999 Repl. Vol.). The
Act defines wages as “all compensa-
tion that is due an employee for
employment,” including, “a bonus,
commission, a fringe benefit or any
other remuneration promised for
service,” Id. at § 3-501. The Act pro-
vides a private right of action for the
wages due and allows for treble dam-
ages if an employer has withheld the
wages in violation of the Act and
“not as a result of a bona fide dis-
pute,” Id. at § 3-507.

Bright-Line Test Established . . .
Maybe
A frequent issue that arises is whether
a payment, other than the regularly
paid salary, is “promised for service”
and thus considered wages under the
Act. In Whiting-Turner Contracting Co.
v. Fitzpatrick, 783 A.2d 667 (Md.
2001), the state’s highest court estab-
lished what is called a “bright-line
test” for determining when such a
payment is considered wages. The
Court of Appeals of Maryland held
that once a payment has been prom-
ised as part of the compensation for
service, and the conditions for eligi-
bility satisfied, the employee is enti-
tled to its enforcement as wages. The
Court applied this test in Whiting-
Turner. The employee there had been
promised a salary and, after two years
of employment and depending upon
the profitability of the company,
profit sharing. The employer, howev-
er, decided to issue bonus checks
after about one year of employment.
The employee, who had decided to
resign his position, was told he would
receive a bonus if he changed his
mind and remained with the company.
The employee resigned and brought
suit under the Wage Payment Act
seeking payment of the bonus.

Noting the parties’ compensation
agreement reached when the employ-

ee started work, the Court of Appeals
concluded that the bonus had never
been “promised” and therefore was
not due. Had the employee been with
the company for two years when the
decision was made to offer the bonus,
and had the financial condition of the
company justified it, there would have
been no doubt that the employee
would have been entitled to the
bonus.

The Court explained: “Where such
remuneration is not a part of the
compensation package promised, it is
merely a gift, a gratuity, revocable at
any time before delivery” 783 A.2d at
673.

A Promised Payment Must be
Paid Upon Termination of
Employment Even if the Policy
Made Payment Contingent on
Continued Employment
As simple as the Whiting-Turner test
appeared to be, just two months later,
the law took an unpredictable, and
potentially dangerous, turn for
employers. The Court of Special
Appeals held in McCabe v. Medex, 2001
Md. App. LEXIS 193 (Md. Ct. Spec.
App. Dec. 4, 2001), that as a matter
of law, Maryland employers cannot
make commission payments contin-
gent on the otherwise-eligible employ-
ee still being employed on the date of
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payment.  In McCabe, the employer’s
commission plan set two conditions
for the payment of  commissions: (1)
meeting certain sales targets, and (2)
being an employee at the time of
actual payment.  The employee met
the sales targets, but left the company
prior to the payout date set for the
commissions.  Rejecting the employ-
er’s argument that the employee had
failed to meet the conditions for pay-
ment, the Court of  Special Appeals
held that such a condition was void as
a matter of  public policy.  The Court
reasoned that the compensation
schemes at issue in McCabe was differ-
ent from that in Whiting-Turner in
three respects.  First, the employee in
Whiting-Turner had never been prom-
ised the compensation at issue; the
commission payments in McCabe were
agreed upon prior to the start of
employment.  Second, the commis-
sions in McCabe were based on indi-
vidual-specific goals, while in Whiting-
Turner, the profit sharing offered at
the end of  two-years employment was
based on the employer’s success.
Finally, the employee in Whiting-Turner
was not earning incentive pay during
the established period unlike the com-
mission payment in McCabe, where
certain targets were set for the
employee to meet during a specified
time in order to receive the payment.

The McCabe court noted that the
employee had completed all the tasks
required of  him and that all that was
required to secure payment was to

remain employed through a date
“wholly unrelated to the completion
of  the employee’s duties.”  The court
stated:

Labor & Empl. § 3-505 clearly 
states that an employer must pay 
an employee for all wages earned 
prior to the termination of  his or 
her employment and the public 
policy for which it was enacted is 
to protect those employees from 
being overpowered by their 
employers.  Any contract 
language in derogation thereof  is 
invalid,

McCabe, 2001 Md. App. LEXIS 193,
at *9-10.  The Court held that the
commissions clearly constituted a
‘remuneration promised for service
under the Wage Payment Act” and
the employer’s failure to pay it within
two weeks from the required date was
a violation of  the Act.

Implications for Employers’
Policies
The reasoning in McCabe is weak and,
we believe, unlikely to survive review
in the Court of Appeals.  Continued
employment is regarded as sufficient
consideration to support a contract,
see Dahl v. Brunswick Corp., 356 A.2d
221 (Md. 1976), and there is no bona
fide reason an employer cannot bar-
gain with its employees on this 
subject.

Nonetheless, McCabe is currently the
law, and may remain the law for some

time to come.  The McCabe Court’s
ruling presents a dilemma for
Maryland employers with policies that
make continued employment a condi-
tion precedent for payment of  certain
forms of  remuneration.  For example,
many employers have handbook poli-
cies stating that an employee accrues
vacation based on a certain number
of  hours worked during the year, but
any accrued, but unused vacation is
not payable upon termination of
employment.  Under the holding in
McCabe, the vacation pay likely is
“wages” and thus remuneration
promised for service.  Additionally,
the employee would have done every-
thing he or she was required to do to
earn the vacation.  Thus, an employer
may well be subject to suit for viola-
tion of  the Act for not paying a for-
mer employee any accrued but
unused vacation at the time the
employment relationship is 
terminated.

We recommend that Maryland
employers examine their current poli-
cies to determine whether they cur-
rently have any policies that make
contingent promises for the payment
of  commissions, bonuses or fringe
benefits for services rendered.

For further information about Maryland’s
Wage Payment Act, please contact Neal
D. Mollen at (202) 508-9575 or via
email at nealmollen@paulhastings.com, or
Dianne C. Coombs at 
(202) 508-9526 or via email at 
diannecoombs@paulhastings.com.
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