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Superfund Reform/Brownfields Legislation Enacted
The “Small Business Liability Relief
and Brownfields Revitalization Act”
was overwhelmingly passed by
Congress on December 20, 2001 and
signed into law by President Bush on
January 11, 2002. The new law makes
significant changes to the Superfund
law (by, for example, providing a lia-
bility exemption for “bona fide” new
purchasers even if they know of con-
tamination); and establishes a new
federal grant and loan program for
evaluation and cleanup of contami-
nated industrial sites, commonly
called Brownfields.

This legislation is expected to help
revitalize urban areas and reduce sub-
urban sprawl by promoting redevel-
opment of Brownfields. EPA esti-
mates that there are between 500,000
and one million Brownfields sites in
America. The U.S. Conference of
Mayors projects that this legislation
could generate 550,000 additional
jobs and up to $2.4 billion in new tax
revenue for cities nationwide.

Major components of the legislation
include:

l federal grants and loans for 
investigating, testing and 
remediating Brownfields;

l limitations on the liability of
“contiguous landowners” and 
“bona fide prospective 
purchasers;”

l clarification of the “innocent 
landowner defense;”

l addition of “de micromis” and 
municipal solid waste liability 
exemptions; and 

l restrictions on EPA’s ability to 
“overfile” or take other actions 
with respect to sites already being 
addressed at the state level.

These and other aspects of the new
legislation, as well as recent develop-
ments with respect to Brownfields in
several key states, are addressed in
greater detail below.

A. Federal Grant and Loan
Program to Promote
Brownfields Site Remediation
New § 104(k) of the Comprehensive
Environmental Response,
Compensation and Liability Act
(CERCLA, also known as Superfund)
establishes a federal program that
provides funds for the environmental
testing and remediation of
“Brownfields sites.” This term is
newly defined in CERCLA § 101(39)
to mean “real property, the expan-
sion, redevelopment, or reuse of
which may be complicated by the
presence or potential presence of a
hazardous substance, pollutant, or
contaminant.” Certain petroleum-
contaminated and “mine-scarred
lands” are included in the definition,
while certain PCB-contaminated and
federally-owned properties are exclud-
ed. Also generally excluded are facili-
ties that are listed or proposed to be
listed on the National Priority List or

are the subject of an enforcement
action under one of the EPA-admin-
istered environmental laws.

The law authorizes up to $200 million
annually over the next five years for a
Brownfields grant and loan program
to be established and administered by
EPA. When signing the Brownfields
legislation, President Bush announced
that his fiscal year 2003 budget will
seek the full $200 million annual
funding for this program.

EPA can award grants to eligible enti-
ties (generally, state and local govern-
ments and redevelopment agencies)
for inventorying sites and up to
$200,000 per site for site investiga-
tion. The agency can also award to
such entities up to $200,000 per site
for remediation of Brownfields sites
and up to $1 million per entity for the
establishment of a revolving loan
fund, which can in turn make grants
to governmental entities and non-
profits and loans to private site own-
ers or developers for remediation.
Grants and loan funds can be used to
purchase environmental insurance and
to monitor institutional controls.

EPA is directed to set up this pro-
gram, evaluate and rank applications
according to statutory criteria, and
enforce various restrictions (including,
in certain situations, the requirement
of non-federal matching funds of
20%). This is the first time that fed-
eral monies have been made available
for actual remediation (as opposed to
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investigation and sampling) of
Brownfields sites.

B. Exemption of Liability for
Contiguous Landowners
CERCLA § 107(q) adds a new exemp-
tion from Superfund liability for an
owner of  property contiguous to a
contaminated site if  the “contiguous
property owner:”

1. Did not cause, contribute, or 
consent to the release or 
threatened release;

2. Is not potentially liable or 
affiliated to a person that is 
potentially liable or was not 
a part of  a business entity 
that is potentially liable;

3. Took reasonable steps to 
stop any continuing release, 
prevent any threatened 
future release, or prevent or 
limit exposures to hazardous 
substances released on or 
from the contaminated 
property (but there is no 
requirement to conduct 
groundwater tests or 
remediation of  a 
groundwater plume from the 
contaminated site);

4. Has cooperated, assisted, 
and provided access to 
response action officials; 

5. Is in compliance with land 
use restrictions and has not 
impeded the effectiveness or 
integrity of  any response 
action institutional controls;

6. Has complied with requests 
for information or 
subpoenas;

7. Has provided all legally 
required notices regarding 
discovery or release of  any 
hazardous substances at its 
facility; and 

8. Conducted due diligence at 
the time the property was 

acquired and had no notice 
of  contamination caused by 
releases from contiguous 
property.

If  a “contiguous property owner” can
establish by a preponderance of  the
evidence that the above conditions
have been met, then he or she is not
considered to be an “owner or opera-
tor” for CERCLA liability purposes.
The legislation also authorizes EPA to
provide a written assurance that no
enforcement action will be initiated
against a person qualifying for the
exemption and that he or she has pro-
tection against cost recovery or con-
tribution actions.

C. Exemption of Liability for
Bona Fide Prospective
Purchaser   
A second new exemption from
Superfund liability is added by CER-
CLA §§107(q)(1)(C) and 101(40).
Under these provisions, a purchaser
of  property after January 11, 2002
that meets criteria 1 through 7 above
for a “contiguous property owner”
may qualify for the “bona fide
prospective purchaser” exemption.  In
other words, unlike under present law,
a new owner can take title knowing
about existing contamination and not
be liable under CERCLA for cleanup
of  that property.  

CERCLA § 107(r)(1) emphasizes that
a bona fide prospective purchaser’s
liability as an owner or operator is
limited “as long as the bona fide
prospective purchaser does not
impede the performance of  a
response action or natural resource
restoration.”  CERCLA § 107(r)(2)
creates the right for the federal gov-
ernment to impose a “windfall” lien
against any increase in the property’s
fair market value caused by response
action taken by the government.

Liability is not waived under other
federal statutes or state law, and the
new owner would still, of  course,

have to deal with other issues relating
to contamination (e.g., its effect  on
the resale value or financing of  the
property).  And the new owner will
have to be careful, in his or her use of
the property, not to run afoul of  any
of  the exemption criteria.
Nonetheless, the Act’s liability relief
for new owners should be an impor-
tant stimulus in the sale and redevel-
opment of  Brownfields properties. 

D. Clarification of  Innocent
Landowner Defense 
Amendments to the definition of
“contractual relationship” in CER-
CLA § 101(35) make four modifica-
tions to the “innocent landowner”
defense.  As under current law, the
person must make “all appropriate
inquiry” as to previous ownership and
uses of  the facility in accordance with
“generally accepted good commercial
and customary standards and prac-
tices.”  The legislation requires that
EPA establish by regulation these
standards and practices within two
years after enactment.  CERCLA §
101(35)(B) provides 10 criteria that
EPA must include in these 
regulations. 

Until EPA issues these regulations,
the legislation provides for interim
standards.  For property purchased on
or after May 31, 1997, and until the
EPA regulations are issued, compli-
ance with the procedures of  the
American Society for Testing and
Materials, entitled “Standard Practice
for Environmental Site Assessment:
Phase I Environmental Site
Assessment Process” would satisfy
the requirement of making “appropri-
ate inquiry.”

For property purchased before May
31, 1997, the legislation provides the
following criteria to assess whether a
purchaser made “appropriate
inquiry:”

1. Purchaser’s specialized 
knowledge or experience;



2. Relationship of  the purchase 
price to the value of  
property if  the property 
were not contaminated;

3. Commonly known or 
reasonably ascertainable 
information about the 
property;

4. Obviousness of  the presence 
or likely presence of  
contamination at the 
property; and

5. Purchaser’s ability to detect 
the contamination by 
appropriate inspection.

Second, the legislation requires that in
order to qualify for the defense, a per-
son must provide full cooperation,
assistance, and access to the authori-
ties conducting the response action at
the facility; be in compliance with any
land use restrictions; and not impede
the effectiveness or integrity of  any
applicable institutional controls.  

Third, the person must have taken
reasonable steps to stop any continu-
ing release, prevent any threatened
future release, and prevent or limit
any human, environmental, or natural
resource exposure to any previously
released hazardous substance.
Fourth, legislation clarifies that the
defense is available for easements and
leases.

As practitioners know, it has proven
to be quite difficult to qualify as an
“innocent landowner” under existing
law.  The new statute’s “clarifications”
are likely to make this exemption even
more difficult to obtain. 

E. Additions of “De Micromis”
and Municipal Solid Waste
Exemptions to Superfund
Liability
Two exemptions to Superfund liability
have been enacted under the Small
Business title of  this legislation.  (It
is, however, important to note that
these exemptions are not necessarily
available only for small businesses.)  

First, under a de micromis exemption
added as CERCLA § 107(o), non-
owners and non-operators (of  any
size) are not liable for response costs
at a National Priority List facility if
they can show that the total amount
of  the material containing a haz-
ardous substance that they arranged
for disposal, transport or treatment or
accepted for transport for disposal or
treatment, before April 1, 2001, was
less than 110 gallons of  liquid materi-
al or less than 200 pounds of  solid
material.  EPA is permitted to
increase or decrease this de micromis
level by regulation.

Second, under a municipal solid waste
(MSW) exemption added as CERCLA
§ 107(p), a generator of MSW is
exempted from liability for response
costs at a National Priority List facili-
ty with respect to MSW (as newly
defined at CERCLA § 107(p)(4)) dis-
posed of  at such facility if  the person
is an owner, operator, or lessee of
residential property, a business
employing not more than 100 per-
sons, or a nonprofit organization.

Neither of  these exemptions can be
used if  the materials containing haz-
ardous substances or municipal solid
waste contributed significantly to the
cost of  response action or natural
resource restoration; if  the person has
failed to comply with information
requests; or if  the person has imped-
ed the performance of  a response
action or natural resource restoration
with respect to the facility.   A person
who successfully defends against a
contribution action by asserting either
exemption is entitled to recover rea-
sonable costs, including attorney’s
fees and expert witness fees, against a
non-governmental party that has
brought the action.

F. Relationship of Federal and
State Enforcement at
Brownfields Sites
If  a response action is being taken at
a Brownfields site by a state or anoth-

er party under an agreement with the
state, or if  the state is actively pursu-
ing an agreement with a responsible
party to perform a response action,
CERCLA §105(h) provides that listing
on the NPL “generally shall” be
deferred upon request by the state.
The deferral lasts as long as either
reasonable progress is being made
toward completing a response action
or an agreement to perform a
response action is reached within a
year from the date the site is pro-
posed to be listed.  

For any “eligible response site” in
states which maintain a public record
of  sites on which remedial actions
have take or will be taking place,
CERCLA §128(b)(1)(A) prohibits
EPA from taking an enforcement
action under CERCLA §106(a) or
§107(a) against a release or threatened
release of  a hazardous substance, pol-
lutant, or contaminant from such site
where a state response action has
been, or is being, carried out in com-
pliance with a state program.  An “eli-
gible response site” is defined at
CERCLA §101(41) to mean a site that
meets the statutory definition of  a
Brownfields site.   

CERCLA §128(b)(1)(B) provides for
four exceptions from this prohibition.
One of  these exceptions authorizes
EPA to bring an enforcement action
(with advance notice to the state) if
EPA determines that “a release or
threatened release may present an
imminent and substantial endanger-
ment to public health or welfare or
the environment” and additional
response action is likely to be neces-
sary.  If EPA brings an enforcement
action under this exception, EPA is
required to submit a report to
Congress within 90 days after initiat-
ing the enforcement action describing
the basis for the action.  

G. Effect on State Programs 
In addition to the $200,000,000 per
year authorized under the new



Brownfields grant and loan program
(see above), the statute authorizes
$50,000,000 annually for grants to
assist states in carrying out eligible
“response programs.”  The Act sets
forth criteria which a state program
must meet in order to be eligible for
such a grant, including having (a) a
timely survey and inventory of
Brownfields sites in the state; 
(b) appropriate oversight and enforce-
ment authorities; (c) mechanisms and
resources to provide meaningful
opportunities for public participation;
and (d) mechanisms for approval of
cleanup plans and verification that
they have been properly completed.  

Some 40 states have voluntary pro-
grams that are cleaning up
Brownfields sites.  State Brownfields
activities, however, have been hin-
dered because of  the lack of  a federal
statute and Superfund liability protec-
tion.  A number of  commentators
have predicted that this new federal
law will spur enactment of  state
Brownfields statutes, or revision of
existing statutes, to qualify for the
new federal funding and to adopt
comparable exemption provisions.  

Such developments will likely build
on actions that have been already
occurring at the state level.  In New
York, for example, the impending
exhaustion of money in the state
Superfund will continue to exert pres-
sure on the State Assembly and the
Senate to reach a compromise with
Governor Pataki and enact both
Superfund reform and Brownfields
legislation.  In California, the federal
Brownfields legislation directly
impacts state law because California’s

statute incorporates by reference a
number of  federal definitions that
have now been amended, e.g., the def-
inition of  “contractual relationship”
in CERCLA sec. 101(35), as it applies
to the innocent landowner defense in
CERCLA sec. 107(b)(3).  California’s
law is complex, and there are parts of
the California statute and implement-
ing regulations and guidance which
are different from the new federal law.
There are also numerous other
changes in the federal law which are
not incorporated by reference in the
California statute.  

Similarly, we expect this new
Brownfields legislation will generate
increased interest and support for
funding and reforming of  liability
protection throughout the states.  As
part of  our continued interest in fol-
lowing Brownfields activities in New
York, California, and other states, we
will keep you informed as changes are
made in these state laws and 
programs.

H. Brownfields Tax Incentive to
be Permanently Extended
When he signed the Brownfields leg-
islation, President Bush announced
that he will seek to extend perma-
nently the Brownfields tax incentive
as part of  his fiscal year 2003 budget.
Unless extended, the tax incentive will
expire on December 31, 2003.

The Brownfields tax incentive was
originally passed in 1997 and permits
a taxpayer to treat any “qualified envi-
ronmental remediation expense” as a
deductible expense in the year it was
incurred, rather than capitalizing it.

The tax incentive allows the taxpayer
to recover remediation expenses when
they are incurred rather than waiting
until the property is sold. 

The federal government expects the
tax incentive to leverage $3.4 billion
in private investments and return
8,000 Brownfields sites to productive
use.  The permanent extension of  the
Brownfields tax incentive, full funding
for the Brownfields grant program,
and the newly enacted protections
against Superfund liability create a
tremendous combination of  incen-
tives to redevelop Brownfields sites.

I. Additional Information
This is an overview summary and
does not cover all the provisions,
exceptions, and exemptions provided
in the legislation.  Although this new
legislation limits Superfund liability
under specified circumstances, liability
under state law needs to be assessed
separately.   

If  you have questions about this legislation,
eligibility for grant or loan funding, applica-
tion of  the limitation on liability provisions,
tax incentives, or about Brownfields develop-
ment in general, please contact Gerald H.
Yamada in our Washington, DC office at
(202) 508-9573 or via email at 
geraldyamada@paulhastings.com; David
J. Freeman in our New York office at
(212) 318-6555 or via email at 
davidfreeman@paulhastings.com; Peter H.
Weiner in our San Francisco office at
(415) 835-1610 or via email at 
peterweiner@paulhastings.com; or Craig
Pendergrast in our Atlanta office at
(404) 815-2257 or via email at 
craigpendergrast@paulhastings.com.
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