
Client
ALERT

Janua ry  2 00 2

A D V E R T I S I N G  L A W  U P D A T E
The first in a series of periodic reports on advertising topics

The FTC Cracks Down on U.S. Origin Claims and “Made in U.S.A.” Labels
By R. Bruce Dickson, Christopher A. Cole, and Rikki D. McCoy

Sputtering economic conditions and
the war on terrorism have many
advertisers imploring consumers to
“buy-American.” The wave of patri-
otic consumerism has sparked
renewed attention by the Federal
Trade Commission (FTC), which has
announced that it is paying close
attention to truthfulness of advertis-
ing claims that goods have been
“Made in U.S.A.”

The FTC’s policy regarding the sub-
stantiation of U.S. origin claims has
not changed, but the Commission’s
announcement of stepped-up
enforcement is notable. In
November, for example, the FTC
announced settlements with five
major pharmaceutical manufacturers
it had accused of violating its policy
that products labeled as “Made in
U.S.A.” must be “all or virtually all”
made within the United States. The
FTC had accused the five companies,1

which account for nearly all of the
store-brand over-the-counter pain
relievers in the country, of misrepre-
senting that the products had been
made in the United States. The FTC
alleged that the active ingredients
(bulk aspirin, acetominophen and
ibuprofen) constituting a substantial
portion of the total cost of the fin-
ished products in fact had been man-
ufactured outside the United States.

In consent orders, the companies
have agreed to remove such labeling
and to submit, upon FTC’s request
for advance inspection, any advertis-
ing materials and tests or studies con-
ducted regarding future “Made in
U.S.A.” representations.

The FTC U.S. Origin Policy
Companies producing or selling
goods at retail, and seeking to label
their goods as “Made in U.S.A.”
should reacquaint themselves with the
FTC’s rules.

The FTC’s policy intentionally departs
from country of origin marking
requirements administered by the U.S.
Customs Service. While federal law
requires many imported goods to be
labeled with their country of origin,
whether a product is labeled as “Made
in U.S.A.” is a voluntary decision by
the distributor or manufacturer. The
FTC treats such voluntary domestic
origin claims as a form of advertising
subject to its general authority to reg-
ulate deception and unfairness in the
interstate marketplace under Sections
5 and 12 of the FTC Act, 15 U.S.C.
§§45 and 52. The FTC has developed
a policy that any person wishing to
make a voluntary, unqualified claim
that the product is made in the
United States must support the claim
with evidence that the product ingre-

dients or components are “all or vir-
tually all” domestically made and that
“all or virtually all” of the labor
employed to manufacture the product
is performed within the United States.
See ENFORCEMENT POLICY

STATEMENT ON U.S. ORIGIN CLAIMS,
Federal Trade Commission,
December 1997.

The “All or Virtually All”
Standard
There are unique laws requiring dis-
closure of U.S. content and country
of origin on automobiles and textile,
wool, and fur products (these are not
addressed in detail in this Client
Alert). There is no law, however, that
requires non-textile and non-automo-
bile products sold in the U.S. to be
marked or labeled as “Made in
U.S.A.” or to have any other disclo-
sure about their amount of U.S. con-
tent. Manufacturers and marketers
who choose to make claims about the
amount of U.S. content in their prod-
ucts must comply with the FTC’s
Made in U.S.A. policy.

The FTC requires that a product
being advertised as “Made in U.S.A.”
be “all or virtually all” made in the
United States. The policy applies to
all products advertised or labeled as
having been made in the United
States. “All or virtually all” means
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that all significant parts and process-
ing that go into the product must be
of  U.S. origin.  That is, the product
should contain no foreign content, or
no more than a negligible amount.
The product’s final assembly or pro-
cessing must take place in the United
States.

When a manufacturer or marketer
makes an unqualified claim that a
product is “Made in U.S.A.,” it should
have and rely on a “reasonable basis”
to support the claim at the time it is
made.  This means a manufacturer or
marketer needs competent and reli-
able evidence to back up the claim
that its product is “all or virtually all”
made in the United States. 

To determine whether a product is
“all or virtually all” made in the U.S.
the FTC may consider where the
product’s final assembly or processing
takes place, the amount that the prod-
uct’s total manufacturing costs can be
assigned to U.S. parts and processing,
and how far removed any foreign
content is from the finished product.
The distinctions often come down to
fine-line drawing regarding the signifi-
cance of  non-U.S. content or assem-
bly to the value of  the finished 
product.

A representation that a product is
made in the United States can be
either expressed or implied.  An
expressed claim, like “Made in U.S.A.”
or “Our products are American-
made,” is relatively simple to spot.

To identify an implied claim, the FTC
focuses on the overall net impression
of  the advertising, label, or other pro-
motional material.  Even if  no
express representation is made, if  the
general impression that the material is
likely to convey to consumers is that
the product is of  U.S. origin, an
implied “Made in U.S.A.” claim may
be found.  In determining whether an
implied claim has been made, the
FTC will consider the context of  the
ad, including any U.S. symbols or geo-

graphic references.  An example of
an implied claim would include a tele-
vision commercial featuring flag-wav-
ing factory workers, proudly loading
their products into Ford trucks, and a
narrative extolling the “true American
quality” of  the product.  

Even if  a product does not meet the
“all or virtually all” standard, manu-
facturers can still make qualified
“Made in U.S.A.” claims.  A qualified
“Made in U.S.A.” claim indicates that
the product isn’t entirely of  domestic
origin.  Such a claim should be used
when products contain some U.S.
content or processing, but do not
meet the more stringent standards.
By making qualified claims, manufac-
turers and marketers can still disclose
the amount of  U.S. content their
products contain, as long as the
claims are truthful and accurate.

Substantiation for “Made in
U.S.A.” Claims
Manufacturers making “Made in
U.S.A.” or equivalent claims must take
steps to verify the origin of  parts,
content and assembly.  Manufacturers
are permitted to rely in good faith on
representations by their suppliers
about the domestic content in parts,
components and elements they pro-
duce.  However, documentation of
such representations is advisable.
Manufacturers should also look far
enough into the suppliers’ manufac-
turing processes to be reasonably sure
that they have taken into account sig-
nificant foreign content.

Substantial Transformation in
the U.S. is Not Enough
Unlike country of  origin labeling
requirements administered by the U.S.
Customs Service, it is not enough to
rely on the fact that a product was
last “substantially transformed” in the
United States to substantiate a
domestic origin claim.  Under the U.S.
Customs Service substantial transfor-
mation test, the focus of  substantia-

tion is on the location where “sub-
stantial transformation” resulting in
the finished product had occurred.
The substantial transformation stan-
dard traces its origins to old Supreme
Court precedent, holding that origin
is conferred when an article under-
goes significant domestic manufactur-
ing and processing so as to change its
name, character, or use and thereby
substantially increase its value.

About seven years ago, the FTC con-
sidered scrapping the “all or virtually
all” standard and adopting the sub-
stantial transformation test, but fol-
lowing a two-year comprehensive
review, the FTC reaffirmed its com-
mitment to this uniquely stringent
U.S. Origin policy.  The FTC’s two-
year review of  U.S. Origin claims gen-
erated sometimes contentious debate
among consumer groups, and indus-
try, labor, and legislative 
representatives. 

On the one hand, some industry rep-
resentatives criticized the FTC’s
departure from “substantial transfor-
mation” country of  origin marking
requirements, citing the inherent con-
fusion of multiple standards for label-
ing and the difficulty of  verifying
compliance.

Other groups argued, and the FTC
ultimately agreed, that application of
the “substantial transformation” stan-
dard to domestic labeling claims
might unintentionally provide an
incentive for manufacturers to
devolve major manufacturing or fin-
ishing operations to foreign countries
in cheaper labor markets, while pre-
serving relatively costly final-step
domestic assembly functions.  Under
such circumstances, manufacturers
could shift the bulk of manufacturing
jobs overseas while still claiming that
the product was made in the United
States, so long as more costly final
assembly or processing occurred
domestically.



The Commission also considered and
rejected two proposed “safe harbors”
for U.S. origin claims.  Under the first
such safe harbor, the FTC would have
considered the manufacturer to be in
compliance with the standard if  at
least 75 percent of  the total manufac-
turing costs of  the product were
attributable to U.S. manufacturing,
and the product was last substantially
transformed in the United States.
This proposal would have required
the manufacturer to trace back past
the source of  the components used
to create the product and to deter-
mine the source of  any subparts or
other inputs used to make the 
components.  

Under the second proposed safe har-
bor, the FTC would have considered
the product in compliance with the
standard if  the product had been last
substantially transformed in the
United States and if  all significant
inputs to the final product had them-
selves been last substantially trans-
formed in the United States.

The Commission also considered and
rejected various formulations of  a
“percentage content” standard, that
would have, for example, applied a
cost-based or value-added metric of
the domestic content and labor for a
particular good.  Under this type of
standard, a product could be labeled
“Made in U.S.A.” if  it was made, for
example, with at least 50% domestic
parts and labor.

Tips for Advertising
l The use of  an American brand 

name or trademark by itself will 

not trigger the FTC policy as 
long as the brand name itself  
does not specifically denote U.S. 
origin (example: “Made in U.S.A., 
Inc.”).  Similarly, the listing of  a 
company’s U.S. address on a 
package label in a non-prominent 
way is not likely to be interpreted 
as a claim that the product was 
made in the United States.  

l If  only some of  a manufacturer’s 
or marketer’s products are made 
in the U.S., no express or implied 
claim that all products are made 
in the U.S. should be made.  The 
claim should be specific to those 
products that meet the FTC 
Made in U.S.A. standard.

l This policy applies to all 
products advertised or sold in the 
U.S., except for those specifically 
subject to country-of-origin 
labeling by other laws.  Because 
other countries may have their 
own country-of-origin laws, 
exporters should determine 
whether the country to which 
they are exporting imposes such 
requirements.

l It is also important to note that 
raw materials may be included in 
the evaluation of whether a 
product is “all or virtually all” 
made in the United States.  This 
determination depends on what 
percentage of  product’s cost is 
attributable to the raw materials 
and how much subsequent 
processing of  the product has 
occurred.

Conclusion
Determining where and how a U.S.
origin claim can be made can be
tricky.  Companies should take care to
document their substantiation for
claims, and to seek advice in ques-
tionable cases.  The FTC staff  itself,
is occasionally willing to provide a
voluntary review of  ad or labeling
copy, prior to publication.
Companies should also be aware that
the standards can be used as a sword
in challenges against advertising or
labeling for competitors who are
believed to be unfairly capitalizing on
claims of  U.S. origin.

The Paul Hastings Advertising
Practice Group 
Paul Hastings is one of  the few law firms
that has extensive, nationwide experience in
both pre-clearance advertising counseling and
false advertising litigation.  We strive to
keep abreast of  the industries in which our
clients operate and the products with which
they deal, so that we can better understand
their advertising needs and the competitive
marketing pressures they face.  We represent
clients in false advertising litigation before
the courts, the NAD, the television net-
works, and the regulatory agencies responsi-
ble for advertising matters.  For additional
information regarding the practice group, or
FTC policies in general, please contact R.
Bruce Dickson, Christopher A.
Cole, or Rikki D. McCoy in our
Washington, DC office at (202) 508-9500
or via email at 
rbrucedickson@paulhastings.com, 
christophercole@paulhastings.com, and
rikkimccoy@paulhastings.com.
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