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Year-End, Quarterly and Other Filings Under Section 13 and Section 16 of the
Securities Exchange Act of 1934
Section 13 Filings
Section 13 of the Securities Exchange
Act of 1934, as amended (the
“Exchange Act”) and rules promul-
gated thereunder require advisers and
brokers who exercise investment dis-
cretion over exchange-traded equity
securities to file acquisition and own-
ership reports with the Securities and
Exchange Commission (the “SEC”).
Your firm (and perhaps certain “con-
trolling persons” of your firm) proba-
bly has a Section 13 reporting obliga-
tion if, as of December 31, 2001, the
firm:

l managed discretionary accounts
(including discretionary accounts 
managed for the firm’s insiders) 
that, in the aggregate, held more 
than 5% of the voting, equity 
securities of any SEC-reporting 
company or closed-end fund (a 
Section 13(d) or Section 13(g) 
reporting obligation); or

l managed discretionary accounts 
holding, in the aggregate, equity 
securities with a market value of
$100 million or more (a Section 
13(f) reporting obligation).

This client alert summarizes the
Section 13 reporting requirements
applicable to investment advisers and
includes a schedule of the filing dead-
lines so that you can determine
whether your firm (and where appli-
cable, its “controlling persons”) is
subject to one or both of the Section
13 filing requirements.1 A more
detailed discussion follows our sum-
mary. The deadline for making any

required Section 13 year-end filings is
February 14, 2002. Remember, all
Schedule 13 filings must now be
transmitted to the SEC via the SEC’s
electronic filing system (“EDGAR”).

I. Report Significant
Acquisition and Ownership
Positions on Schedule 13G/
Schedule 13D

A. Summary
Sections 13(d) and 13(g) of the
Exchange Act and the rules under
those Sections (mainly Rule 13d-1)
require any person or group who
directly or indirectly acquires or has
beneficial ownership2 of more than
5% of any issuer’s outstanding
Section 13 Securities3 to report such
beneficial ownership on Schedule
13D or Schedule 13G, as appropriate.

The measuring date is December 31.
If, as of December 31, 2001, the dis-
cretionary accounts managed by your
firm (including discretionary accounts
managed by or for the firm’s insiders
and control persons) held, in the
aggregate, more than 5% of a Section
13 Security, your firm and its “control
persons” (if any) should report such
position (or amend a previously filed
report with respect to changes in such
position). In determining whether
your firm has crossed the 5% thresh-
old, you must combine the positions
in client accounts over which your
firm has discretion, any private funds
your firm manages, any public funds
your firm manages, any proprietary
firm accounts or employee accounts,
personal accounts of your firm’s offi-

cers, directors and control persons
and their spouses and dependent chil-
dren (including IRA and most trust
accounts).

You should report this aggregate
position on a Schedule 13G filing by
February 14, 2002, provided that the
Schedule 13G filing option is avail-
able. In general, the Schedule 13G
filing will be available to your firm if
your firm falls within one of the fol-
lowing three filing categories: (1) it is
a qualified institutional investor
(“QII”); (2) it is an exempt investor
(“Exempt Investor”); or (3) it is a
passive investor (“Passive Investor”).

Your firm is a QII if it is registered
as an investment adviser with the
SEC or under state law4 and satisfies
the following additional requirements:
(1) your firm can certify that (a) it
acquired its position in the Section 13
Security in the ordinary course of its
advisory business, and (b) it did not
acquire such security for the purpose
of influencing control of the issuer,
nor did it acquire such security in a
transaction having such an effect; and
(2) your firm notifies any discre-
tionary account owner on whose
behalf the firm holds more than 5%
of such Section 13 Security of such
account owner’s potential reporting
obligation.5

Your firm is an Exempt Investor if
it holds more than five percent of a
Section 13 Security at the end of the
calendar year, but has not made any
acquisition subject to Section 13. For
example, if your firm acquired all of
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its Section 13 Securities prior to the
issuer’s registering such securities
under the Exchange Act, or acquired
not more than two percent of  the
Section 13 Securities within a 12-
month period, it would be considered
an Exempt Investor and, therefore,
would not have to file reports on
Schedule 13D.  Instead, your firm
would be eligible to file reports on
Schedule 13G.

Your firm is a Passive Investor if  it
beneficially owns more than five per-
cent but less than 20 percent of  a
Section 13 Security, and can certify
that (1) the Section 13 Security was
not acquired or held for the purpose,
nor has the effect, of  changing or
influencing the control of  the issuer
of  the Section 13 Security, and (2) the
firm did not acquire the Section 13
Security in connection with, or partic-
ipate in, any transaction having such
purpose or effect.  There is no
requirement that a Passive Investor
limit its acquisition of  Section 13
Securities to purchases made in the
ordinary course of  its business.  In
addition, as a Passive Investor you do
not have an obligation to notify any
discretionary account owner on
whose behalf  the firm holds more
than 5% of  such Section 13 Security
of  such account owner’s potential
reporting obligation.

The Schedule 13G filing will be avail-
able to report positions held by “con-
trol persons” of  your firm as dis-
cussed below.  (If  the Schedule 13G
filing is not available to your firm
and/or its “control persons,” such
persons must report on Schedule 13D
in accordance with the Schedule 13D
reporting requirements).  There is
currently no filing fee for Schedule
13G (or Schedule 13D).

B. Filing Schedule 13G Using
EDGAR 
Schedule 13G must be filed via
EDGAR.6 On the first occasion that
you submit a filing using the EDGAR
system, you must also send a paper

copy of  the filing to the SEC.  In
other words, once your firm has made
any EDGAR filing, you are not
required to send paper copies of  any
other EDGAR filings to the SEC.
The SEC’s paper copy should be sent
to:  OFIS Filer Support, SEC
Operations Center, 6432 General
Green Way, Alexandria, Virginia
22312-2413.

You may file electronically on
EDGAR yourself  or have an outside
vendor, such as a financial printer, do
so on your behalf.  Because EDGAR
submissions require the use of  spe-
cialized software, we do not recom-
mend that you make EDGAR filings
yourself  unless you fully understand
the process.  Instead, we recommend
that you make EDGAR filings
through an outside vendor.  (We have
the capability to make EDGAR filings
in our New York Office, and would
be willing to do so as needed).  We
can provide the names of  some ven-

dors for your consideration.  Whether
you use an outside vendor or you
make your EDGAR filings yourself,
you must first obtain several different
identification codes from the SEC
before the filings can be submitted.
You have to submit a Form ID with
the SEC in order to receive your filing
codes.  Form ID can only be submit-
ted in paper form.  It usually takes
the SEC about five days after receiv-
ing the Form ID to process and issue
filing codes.  However, in emergency
situations, the SEC can issue tempo-
rary codes on the same day the
request is made.  You can obtain a
copy of  Form ID from us.  You
should retain a manually signed hard
copy of  all EDGAR filings (and relat-
ed documents like powers of  attor-
ney) in your records available for SEC
inspection.

C. Schedule of  Section 13 Filings
For The Year 2002
Please see the chart below.

TYPE OF SECTION 13
FILINGS

TRIGGERING EVENTS FREQUENCY
OF FILING

FILING
DEADLINE

Initial Schedule 13G 1. When beneficial ownership of a class of Section
13 Security exceeds 5% and filing status is QII or
Exempt Investor

2. When beneficial ownership of a class of Section
13 Security exceeds 10% at end of a month for persons
reporting as QIIs and no previous Section 13 filing was
made

3. When beneficial ownership of a class of Section
13 Security exceeds 5% and the filing status is Passive
Investor

N/A

Monthly

N/A

February 14, 2002**

10th Day of Following
Month

10th Day after the
“triggering” transaction

Amendments to Schedule 13G 1. Change in beneficial ownership of a class of
Section 13 Security

2. When beneficial ownership of a class of Section
13 Security exceeds 10% at end of a month for persons
reporting as QIIs

3. When beneficial ownership of a class of Section
13 Security exceeds 10% for Passive Investors

4. When beneficial ownership of a class of Section
13 Security increases or decreases by 5% or more
[computed as of the last day of the month] from the
last Schedule 13G filing for QIIs

5. When beneficial ownership of a class of Section
13 Security changes [increases or decreases] by 5% or
more [computed as of the last day of the month] from
the last Schedule 13G filing for Passive Investors

Annually

Monthly

N/A

Monthly

N/A

February 14, 2002**

10th Day of Following
Month

Promptly after the
“triggering” transaction

10th Day of Following
Month

Promptly after the
“triggering” transaction

Schedule 13D 1. When beneficial ownership of a class of Section
13 Security exceeds more than 5% and ineligible to use
Schedule 13G

2. When beneficial ownership of a class of Section
13 Security equals or exceeds 20% and person has
previously filed a Schedule 13G as a Passive Investor

Ongoing

Ongoing

Within 10 days of
“triggering” transaction

Within 10 days of
“triggering” transaction

Initial Form 13F When accounts under discretionary management
contain $100 million or more of a class of Section 13
Security on the last trading day of any month during a
calendar year

See Below February 14 2002**

Subsequent Form 13F Filings Once Form 13F filing requirements arise, filings must
continue for at least the next 3 calendar quarters AND
must continue quarterly until the accounts under
discretionary management do not contain $100 million
or more of a class of Section 13 Security on the last
trading day of any month in any calendar year

Quarterly May 15, 2002***
August 14, 2002
November 14, 2002
February 14, 2003

** Within 45 days of  the end of  the calendar year.  If  that date falls on a holiday or weekend, then the next business date.
*** Within 45 days of  the end of  each calendar quarter.  



D. Reporting Obligations of  Your
Firm and Its “Control Persons”
1. The Firm’s Obligations.
Because an investment adviser is
deemed to be the beneficial owner of
the securities in all accounts over
which the investment adviser exercis-
es investment discretion and/or vot-
ing discretion, your firm will have a
Schedule 13G or Schedule 13D
reporting obligation if  the discre-
tionary accounts managed by your
firm (including any discretionary
accounts managed for the firm’s
insiders) hold, in the aggregate, more
than 5% of  an issuer’s Section 13
Securities.

2. Obligations of  Your Firm’s
“Control Persons.” In addition to
any reporting obligations that your
firm may have with respect to a
Section 13 Security, the direct or indi-
rect “control persons” of  your firm
may have their own reporting obliga-
tions with respect to such a Section
13 Security (i.e., such “control per-
sons” may have to file a report on
Schedule 13G or Schedule 13D with
respect to each Section 13 Security
for which the firm must report).7

The following persons are, or are like-
ly to be, considered “control persons”
of  an investment adviser with a sepa-
rate Schedule 13G or Schedule 13D
reporting obligation:

l any direct or indirect controlling 
partner or shareholder of  the 
investment adviser (the concept 
of  control is very fact specific 
and can be based on control 
granted by contract or ownership 
of  voting securities – call if  you 
have any doubts about who are 
the control persons of  your 
firm);

l the direct or indirect parent 
company of  the investment 
adviser and any other person or 
entity that directly or indirectly 
controls the investment adviser 
(e.g., a controlling shareholder of  
the parent holding company);

l if  the investment adviser (or 
parent holding company) is 
directly or indirectly owned by 
two partners or shareholders, 
generally each such partner or 
shareholder must file;

l if  the investment adviser (or 
parent holding company) is 
directly or indirectly owned by 
three or more partners or 
shareholders, each partner or 
shareholder who owns a 
significant interest in the 
investment adviser and who is 
actively involved in the 
management of  the investment 
adviser or who has entered into 
an oral or written agreement with 
respect to the disposition of  the 
Section 13 Security must file.

For example, if  an investment adviser
with a Schedule 13G or Schedule 13D
reporting obligation is directly owned
by a corporation that in turn is owned
in roughly equal proportions by two
shareholders, each of  the investment
adviser, the parent corporation and
the two shareholders of  the parent
corporation will have a Schedule 13G
or Schedule 13D reporting obligation.

The determination of who the “con-
trol persons” of  an investment advis-
er are for purposes of  Schedule
13G/Schedule 13D reporting is very
fact specific.  Please contact us if  you
would like further guidance in deter-
mining who may constitute a “control
person” of  your firm for these 
purposes.

Please note that the filing of  appro-
priate Schedule 13G reports by a
“control person” of  an investment
adviser may have important ramifica-
tions for such “control person’s” obli-
gations and liabilities under Section
16 of  the Exchange Act (which con-
tains provisions relating to “insider”
reporting and “short swing profits”).

E. Filing Schedule 13G vs.
Schedule 13D
In general, a person who directly or

indirectly acquires beneficial owner-
ship of more than 5% of  a Section
13 Security must, within 10 days of
such acquisition, report such acquisi-
tion on Schedule 13D in accordance
with the Schedule 13D reporting
requirements.  Certain persons and
entities, who qualify as QIIs (a cate-
gory that includes most investment
advisers), Exempt Investors or Passive
Investors may, however, be eligible to
report their beneficial ownership of
such securities on a short form
Schedule 13G in accordance with the
less burdensome Schedule 13G
reporting requirements.  Except for
Passive Investors, a person who
reports beneficial ownership on
Schedule 13G (as opposed to
Schedule 13D) is generally required to
report initially within 45 days of  the
end of  the calendar year and, there-
after, only once following the close of
each calendar year if  the previously
reported information changes.  In
addition, such persons must report
only with respect to those Section 13
Security holdings that exceeded the
5% threshold as of  the end of  that
calendar year.  A Passive Investor
must report on Schedule 13G within
10 days of  acquiring more than 5% of
a Section 13 Security and, thereafter,
generally must make amended filings
like other Schedule 13G filers, as
explained below.  A Passive Investor
must also report on Schedule 13D
within 10 days of  acquiring beneficial
ownership of  a class of  Section 13
Security equal to in excess of  20% of
the outstanding securities of  such
class.

1. Availability of  Schedule 13G to
Your Firm. If  your firm is registered
as an investment adviser with the
SEC or under state law, it will be eligi-
ble to report on Schedule 13G with
respect to a particular Section 13
Security if  (1) it acquired the Section
13 Security in the ordinary course of
its advisory business and not with the
purpose or effect of  changing or
influencing the control of  the issuer



of  the Section 13 Security; and (2) it
has promptly notified any discre-
tionary account owner on whose
behalf  it holds more than 5% of  the
Section 13 Security of  any acquisition
or transaction on behalf  of  such per-
son which might cause that person to
have a reporting requirement under
Section 13(d) of  the Exchange Act.
Your firm could also qualify for
Schedule 13G reporting if  it meets
the requirements for an Exempt or
Passive Investor.  

2. Availability of  Schedule 13G to
“Control Persons” of  Your Firm
and Joint Filings. As discussed
above, each direct or indirect “control
person” of  your firm may have an
independent Schedule 13G or
Schedule 13D reporting obligation
with respect to any class of  Section
13 Security for which the firm has a
reporting obligation.  Such “control
persons” may satisfy their reporting
obligations by making a joint
Schedule 13G filing with the firm,
provided that:

l investment advisory firm is 
eligible to file, and files, on 
Schedule 13G;

l the “1% test” (discussed below) 
is satisfied;

l no “control person” intends to 
influence the control of  the 
issuer of  the Section 13 Security; 
and

l each such “control person” files

t a separate Schedule 13G 
cover sheet along with your 
firm’s Schedule 13G filing;

t signs the Schedule 13G filing 
in his, her, or its individual 
capacity (this can be done 
through a power of  
attorney); and

l attaches a joint filing agreement.8

3. The 1% Test. Rule 13d-1 identi-
fies certain types of  entities that are
eligible to use the short form
Schedule 13G as QIIs.  These QIIs

include (in addition to investment
advisers) broker-dealers, banks, sav-
ings associations, insurance compa-
nies, registered investment companies,
employee benefit plans (including
ERISA-covered, governmental and
church plans), and control persons of
the foregoing entities.  QIIs do not
include other types of  entities.  In
order for a control person to qualify
also as a QII, the maximum amount
of  an issuer’s class of  Section 13
Security that may be attributable to
such control person (in the aggregate)
from sources other than a QII cannot
exceed 1% of  an issuer’s class of
Section 13 Security outstanding.
Thus, for example, the company’s
own proprietary position(s) and the
proprietary position(s) of  all control
person(s) and any positions held by
non-eligible subsidiaries should be
separately tallied and, if  these posi-
tion(s) in the aggregate exceed 1%,
the combined size of  these positions
may disqualify the company/person(s)
from using Schedule 13G as a QII.
(The alternative in this situation is to
determine whether one can file as an
Exempt or Passive Investor, or simply
to file a Schedule 13D).  In addition,
for a person to be eligible to file as a
QII, the Section 13 Security must
have been acquired in the ordinary
course of  business, and not with the
purpose or effect of  changing or
influencing control of  the issuer.

In addition to joint Schedule 13G fil-
ings that may be made by your firm
and its “control persons,” if  one of
your firm’s clients by itself  beneficial-
ly owns more than 5% of  an issuer’s
class of  Section 13 Security, the client
has its own separate filing obligation.
Generally, clients in that situation file
their own Schedule 13G (if  they are
an eligible entity) or Schedule 13D.

4. Amendment Filings. If  your
firm has previously filed a Schedule
13G with respect to a particular
Section 13 Security, amendments to
that filing are required as follows:

(a) Amendment Required if
Changes.  If  your firm has previously
filed a Schedule 13G with respect to a
particular Section 13 Security (e.g., last
year), and there have been any
changes to the information reported
in that previous filing,9 you must no
later than February 14, 2002 file an
amended Schedule 13G with the SEC;
and send, by registered or certified
mail, one copy of  the amended
Schedule 13G to the issuer of  the
Section 13 Security at its principal
executive office.  No filing fee is
required to amend a Schedule 13G.

(b) No Amendment Required if No
Changes.  If  there have been no
changes to the Schedule 13G infor-
mation previously filed with respect
to a particular Section 13 Security, you
are not required to make any addi-
tional Schedule 13G filings with
respect to that Section 13 Security.  In
addition, if  you have filed an amend-
ed Schedule 13G indicating beneficial
ownership of  5% or less of  an
issuer’s Section 13 Securities, no addi-
tional Schedule 13G filings are
required with respect to that Section
13 Security unless you have subse-
quently again become the beneficial
owner of more than 5% of  the
Section 13 Security.

(c) If  Schedule 13G Filing
Conditions No Longer Satisfied.  If
you have previously filed a Schedule
13G with respect to a particular
Section 13 Security but you no longer
satisfy the conditions necessary to file
a Schedule 13G with respect to that
security (e.g., a control person filing
jointly no longer satisfies the 1% test,
or you can no longer attest to an
investment purpose that does not
have a controlling objective or effect,
or, as discussed below, you no longer
qualify for Passive Investor status and
have no other basis for continuing to
report on Schedule 13G), you must
file a Schedule 13D within 10 days of
the event which precludes you from
filing a Schedule 13G, assuming that



you continue to have attributed to you
direct or indirect ownership of more
than 5% of  the Section 13 Security.
In such case, under new SEC rules,
you would then be subject to a “cool-
ing-off  period” which runs from the
time the event giving rise to a
Schedule 13D obligation occurs (such
as the change in investment purpose)
to the 10th calendar day from the date
the Schedule 13D is filed.  During
this time, you may not vote or direct
the voting of  the Section 13 Security
or acquire additional beneficial own-
ership of  such security.  (You will
thereafter be subject to the Schedule
13D reporting requirements with
respect to the Section 13 Security).

(d) If  Beneficial Ownership of
Security Exceeds 10%.  An ownership
level above 10% triggers additional
filing obligations.  If  as of  the last
day of  any month you are the direct
or indirect beneficial owner of more
than 10% of  any issuer’s outstanding
Section 13 Security and are still eligi-
ble to file on Schedule 13G with
respect to that security as a QII, you
must file an amendment to Schedule
13G within 10 days after the end of
such month.  You may not wait until
year end.  Thereafter, within 10 days
after the end of  any month that your
beneficial ownership of  such Section
13 Security increases or decreases by
more than 5% of  the class, you must
generally (1) file a Schedule 13G
report with the SEC; and (2) send, by
registered or certified mail, one copy
of  the Schedule 13G to the issuer of
the Section 13 Security at its principal
executive office.10 If  your initial
Schedule 13G filing is as a Passive
Investor, you must promptly file an
amendment at any time your benefi-
cial ownership of  a Section 13
Security exceeds 10% of  the class of
such securities and, thereafter,
promptly at any time your beneficial
ownership of  a Section 13 Security
increases or decreases by more than
5% of  the class.

(e) Loss of  Passive Investor Status If
Beneficial Ownership of  Security
Exceeds 20%.  A Passive Investor sta-
tus is limited to beneficial owners of
less than 20% of  a Section 13
Security.  Accordingly, if  you file a
Schedule 13G initially as a Passive
Investor, you would lose this status at
any time you acquire 20% or more of
a Section 13 Security.  In such case,
you must file a Schedule 13D prompt-
ly unless you are eligible to continue
reporting on Schedule 13G as a QII.
If, upon loss of  Passive Investor sta-
tus, you must file a Schedule 13D, you
would be subject to a “cooling-off
period” commencing from the time
you reach the 20% threshold until 10
calendar days after you have filed your
Schedule 13D.  During this time, you
may not vote or direct the voting of
or acquire additional beneficial own-
ership of  such securities. 

(f) Amendment Filings Using
EDGAR.  If  your firm has previously
filed a Schedule 13G via EDGAR,
any amendment to such schedule
must be made electronically.  In addi-
tion, if  you have previously filed a
paper format Schedule 13G for an
issuer and that issuer has subsequent-
ly become an EDGAR filer, the first
electronic amendment to a paper for-
mat Schedule 13G must restate the
entire text of  the previously filed
schedule.11

5. Disclaim Beneficial Interest.
We recommend that any Section 13
report, including Schedule 13G filings
made by “control persons,” include an
appropriate disclaimer of  beneficial
interest.  This disclaimer is typically
inserted as a footnote to the owner-
ship items on the cover page and on
the Schedule.  Please contact us if
you have any questions about includ-
ing such a disclaimer.

6. Incorporation by Reference.
Some of  the information called for by
Schedule 13G may also be required to
be reported on Form 13F (discussed

below).  If  your firm is subject to
both the Schedule 13G and Form 13F
filing requirements, the information
contained on your Form 13F which is
required to be filed for the same cal-
endar year may be incorporated by
reference into your response to any of
the items of  your Schedule 13G filing.
If  any such information is incorporat-
ed by reference, you must attach as
exhibits to the Schedule 13G copies
of  the relevant pages of  the Form
13F.

II. Report All Equity Positions
on Form 13F If You Manage
More Than $100 Million in
Equity Securities

A. Summary
Rule 13f-1 under the Exchange Act
provides that every institutional
investment manager12 that exercises
investment discretion with respect to
accounts holding equity securities that
(1) are admitted to trading on a
national securities exchange or quoted
on NASDAQ,13 and (2) have an
aggregate fair market value of  at least
$100 million on the last trading day of
any month of  any calendar year, shall
file a report on Form 13F with the
SEC.  The Form 13F report must be
filed within 45 days after the last day
of  such calendar year and also within
45 days after the last day of  each of
the first three calendar quarters of  the
following calendar year.  Once an
investment adviser’s obligation to file
Form 13F is established, the adviser
must make quarterly filings as long as
discretion over listed equity securities
of  at least $100 million continues to
exist at the end of  the trading day for
any calendar month.

Please note that Form 13F focuses on
your firm’s discretion over listed equi-
ty securities generally and is designed
to elicit information on all equity
securities over which investment
advisers have discretion once the $100
million threshold has been met.  On
the other hand, Schedule 13G filings



are specific to issuers in whose securi-
ties your firm or its clients have sub-
stantial positions.

B. Reporting Obligations of  Your
Firm and Its “Control Persons”
If  your firm exercised investment dis-
cretion over accounts that were
worth, in the aggregate, $100 million
or more (counting only equity securi-
ties that are admitted to trading on a
national securities exchange or quoted
on NASDAQ) on the last trading day
of  any month in 2001, your firm
must file a Form 13F with the SEC.
In addition, any entity that directly or
indirectly controls your firm will also
have a Form 13F filing obligation
with respect to the securities reported
on your firm’s Form 13F filing.  An
individual (as opposed to an enti-
ty) who directly or indirectly con-
trols your firm will not, however,
have a Form 13F filing obligation
with respect to the securities
reported on your firm’s Form 13F.
Here, the filing requirements for
Form 13F and Schedules 13D and
13G differ for individual control 
persons.

C. Filing Form 13F Using Edgar
All filers must submit Form 13F elec-
tronically to the SEC using its
EDGAR system.  Your Form 13F
must be filed with the SEC no later
than February 14, 2002, and within 45
days after the last day of  each of  the
first three calendar quarters of  2002.
You can request confidential treat-
ment of  the information contained in
the Form 13F filing.

Section 16: Report of Directors,
Officers, and Financial
Stockholders

A. Purpose and Background of
Section 16
Section 16 of  the Exchange Act and
the rules thereunder imposes certain
obligations on persons that buy and
sell stock if  they are considered
“insiders” of  any company that has a
class of  equity security registered

under Section 12 of  the Exchange
Act.  For purposes of  Section 16, an
“insider” generally includes:  (1) a
director of  the issuer; (2) certain key
officers of  the issuer; or (3) a person
who is a beneficial owner of more
than 10% of  any class of  the issuer’s
equity securities registered under
Section 12 of  the Exchange Act.  

Section 16 requires insiders to dis-
close their positions in issuer shares
and to disgorge any trading profits
made within 6 months of  buying or
selling an issuer’s security.  These pro-
visions attempt to discourage insiders
from profiting by trading on the basis
of  superior information that they may
have obtained because of  their posi-
tion with the issuer.  This is a “strict
liability” provision, however, and the
disgorgement requirement applies
even if  the insider can show that his
or her trades were not made using any
inside information.

B. Reporting Requirement Under
Section 16
Section 16 requires all insiders to file
certain disclosure forms with the
SEC, the issuer, and the organized
exchange on which the issuer’s shares
are traded.

1. Form 3 – Initial Statement of
Beneficial Ownership of
Securities. Form 3 must be filed
with the SEC within 10 days of  any-
one first becoming an insider.  In
addition, a copy of  Form 3 must also
be filed with the issuer and the organ-
ized exchange on which the issuer’s
securities are traded.  Form 3 includes
the details of  the initial holdings of
the insider.  Any subsequent changes
to an insider’s position must be dis-
closed on Form 4.

2. Form 4 – Statement of
Changes of  Beneficial Ownership
of  Securities. Whenever any change
occurs in an insider’s ownership posi-
tion, it must be reported on Form 4
to the SEC, the issuer, and the organ-
ized exchange on which the issuer’s

securities are traded.  A Form 4 filing
must be submitted on or before the
10th day after the end of  the month in
which the change occurred.

3. Form 5 – Annual Statement of
Beneficial Ownership of
Securities.  Anyone who was an
insider during the issuer’s fiscal year
must file a Form 5 to disclose hold-
ings and transactions that were not
previously reported on Forms 3, 4 or
5.  Disclosures that should have been
reported during the year but were not,
or that were characterized as
exempt,14 should be reported on
Form 5 which must be filed with the
SEC, the issuer, and the organized
exchange on which the issuer’s securi-
ties are traded.  Form 5 must be filed
no later than 45 days after the end of
the issuer’s fiscal year.  In lieu of
using Form 5, a report can be filed
using Form 4; however, if  this option
is chosen, the Form 4 filing must be
submitted on or before the 10th day
after the end of  the month that trig-
gered the requirement for the filing.
A limited exemption exists for the
acquisition of  equity shares not
exceeding $10,000.  Exempt transac-
tions do not trigger a Form 4 filing;
however, they must be reported on
the next required Form 4 or Form 5,
whichever is due sooner.

C. Insiders:  Officers, Directors
and 10% Beneficial Owners
Section 16 insider reporting require-
ments apply to certain key officers
and all directors of  the corporation
and to any beneficial owners of more
than 10% of  any class of  the issuer’s
equity.15

All beneficial owners (regardless of
whether they control the shares
directly or indirectly) of more than
10% of  any class of  equity securities
are subject to the Section 16 report-
ing requirements.  Ten-percent con-
trol can be established either by out-
right individual ownership of more
than 10% of  any class of  equity secu-
rities or by the holder’s ability to 



exercise voting or investment discre-
tion over more than 10% of  a class of
such securities.  The 10% rule is
intended to reach those persons who
may be presumed to influence or con-
trol an issuer as a result of  their per-
sonal equity ownership or discre-
tionary control of  a significant block
of  equity securities.  Accordingly, an
investment adviser will frequently sat-
isfy the beneficial ownership test
because the adviser may have voting
and/or investment discretion over a
substantial amount of  equity securi-
ties owned by its client.  Section 16
requires the aggregation of  equity
securities owned by various clients of
an investment adviser in calculating
the 10% threshold.16

There is an exception to the beneficial
owner rule for investment advisers.
Section 16 will not attribute client-
shares to an investment adviser if, in
the ordinary course of  business, the
shares were acquired or held for the
benefit of  third parties such as a cus-
tomer or fiduciary account, and the
shares were not acquired for the pur-
pose or effect of  changing or influ-
encing control of  an issuer.  Shares
not held in an investment adviser’s
fiduciary capacity or which were pro-
cured for the purpose of  effecting a
change in control of  the issuer are
attributable to the investment adviser
and will be counted to determine ben-
eficial ownership.17

D. Pecuniary Interest
If  10% beneficial owner status is
established, Section 16 short-swing
profit provisions will apply only to
securities in which the insider has a
pecuniary interest.  Pecuniary interest

is defined as the opportunity to prof-
it, directly or indirectly, from purchas-
es and sales of  securities.  The oppor-
tunity to profit may exist as the result
of  any contract, arrangement, under-
standing or relationship the reporting
party may have with another person
or organization.  Examples of  indi-
rect pecuniary interests which will
trigger Section 16 reporting are: 
(1) shares held by family members in
the same household, or (2) a general
partner’s proportionate interest in
shares held by a general or a limited
partnership.18

E. Short-Swing Profits

A person subject to reporting under
Section 16 as an insider is prohibited
from earning “short-swing profits” in
covered securities of  an issuer.  A
short-swing profit results if  an insider
(1) sells a covered security within six
months of  purchasing it, or (2) buys a
covered security within six months of
selling it.  Any profit an insider real-
izes from trading within this six-
month window must be disgorged.
Although this violation is not regard-
ed as a criminal offense, the liability is
strict, which means that an insider
may not offer any defenses (reason-
able or otherwise) for committing this
violation.  To avoid a short-swing vio-
lation, an insider must hold all cov-
ered securities for at least 6 months
after purchasing any securities of  that
class, and refrain from buying covered
securities for at least 6 months after
selling any securities of  that class.

F. Prohibition on Short-Sales and
Sales-Against-the-Box
Section 16 and rules also prohibit an
insider (or beneficial owner) from

engaging in short sale transactions in
covered securities or making sales-
against-the-box.  An insider or benefi-
cial owners is not permitted to use
these trading methods as a hedge or
as a profit-making opportunity.

Please contact us if  you have any questions
concerning your obligation to file Schedule
13G (or Schedule 13D), Form 13F, or
Section 16 related filings, or if  you would
like us to review or otherwise assist you in
the preparation of  your filings or your
request for confidential treatment.  We have
current versions of  Schedule 13G, Schedule
13D, Form 13F and Section 16 related
forms on file.  Current copies are also avail-
able from the SEC.
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Robert E. Carlson 213-683-6299
Michael Glazer 213-683-6207
Jacob M. Simon 213-683-6125
Chris Wilson 213-683-6280

In New York
Michael R. Rosella 212-318-6800
Michael L. Zuppone 212-318-6906
Gary D. Rawitz 212-318-6877
Robert Boresta 212-318-6272
Joanne Doldo 212-318-6547
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In San Francisco*
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In Washington, D.C.
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1 This Memorandum does not contain a detailed discussion of  the Schedule 13D filing requirements.  If  you have a Section 13(d)/13(g) filing obligation and
are not eligible to report on Schedule 13G, please contact us if  you would like guidance regarding the Schedule 13D filing obligations.

2 A person has “beneficial ownership” of  a security for purposes of  Sections 13(d) and 13(g) if  the person, directly or indirectly, has or shares voting and/or
investment power over such security.  See Rule 13d-3 under the Exchange Act.  Rule 13d-3 defines “voting power” as the power to vote or direct the voting of  a
security.  Rule 13d-3 defines “investment power” as the power to dispose of  or direct the disposition of  a security.  Accordingly, an investment adviser is deemed
to be the beneficial owner of  the securities in all accounts over which the investment adviser exercises investment and/or voting discretion.  Under Rule 13d-
3(d)(1), a person is deemed a beneficial owner if  that person has the right to acquire beneficial ownership in 60 days.

3 The term “Section 13 Security,” as used in this client alert, means any voting, equity security that is (1) of  a class that is registered pursuant to Section 12
of  the Exchange Act (which includes all exchange-traded and NASDAQ-listed securities); (2) issued by an insurance company, which security would have been
required to be registered under Section 12 of  the Exchange Act but for the exemption contained in Section 12(g)(2)(G) of  this Act; or (3) issued by a closed-end
investment company registered under the  Investment Company Act of  1940, as amended (“Investment Company Act”).



Client Alert is published solely for the interest of  friends and clients of  Paul, Hastings, Janofsky & Walker LLP and should in no way be
relied upon or construed as legal advice.  For specific information on recent developments or particular factual situations, the opinion of
legal counsel should be sought.  Paul, Hastings, Janofsky & Walker LLP is a limited liability partnership.

4 Your firm would also be a QII if  it is a broker-dealer registered under Section 15(b) of  the Exchange Act, a bank as defined in Section 3(a)(6) of  the
Exchange Act, an insurance company as defined in Section 3(a)(19) of  the Exchange Act, or an investment company registered under Section 8 of  the
Investment Company Act.  The term “QII” also includes control persons of  an entity that qualifies as a QII. 

5 If  your firm is filing a Schedule 13G because of  its status as a QII (or an Exempt Investor), it is not subject to the 20% limit that applies to a person filing
a Schedule 13G as a Passive Investor.  The SEC has stated in this regard that a 20% beneficial ownership position in a Section 13 Security does not give rise to a
presumption of  control.  Therefore, a person that beneficially owns 20% or more of  the outstanding Section 13 Securities of  an issuer could still qualify for fil-
ing a Schedule 13G as a QII (or Exempt Investor) if  such person satisfies the conditions for filing as such.

6 Even though the Schedule 13G is filed with the SEC through EDGAR, paper copies of  such filing should be sent to the issuer (and, in the case of
Schedule 13D, to the principal national securities exchange where the issuer’s security is traded) because, at present, there is no mechanism for filing such copies
with the issuer (or an exchange) through EDGAR.

7 The direct or indirect control persons of  an investment adviser may, by virtue of  their ability to control the investment adviser, be considered the “indirect
beneficial owners” of  a Section 13 Security held by the investment adviser.  Since the Schedule 13G/Schedule 13D reporting obligations apply to any person
with direct or indirect beneficial ownership of  a Section 13 Security, such control persons will have their own Schedule 13G/Schedule 13D reporting obligations.

8 We have standard forms of  powers of  attorney and joint filing agreements for Schedule 13G filings.  Please contact us if  you need these forms.

9 Note that an amendment need not be filed with respect to a change in the percent of  the class outstanding that you have previously reported if  such
change results solely from a change in the aggregate number of  securities outstanding – i.e., you have not purchased or sold additional shares.

10 A person or entity that beneficially owns more than 10% of  a Section 13 Security may also have filing or other obligations under the Hart-Scott Rodino
Act and/or Section 16 of  the Exchange Act.  If  your firm beneficially owns more than 10% of  any Section 13 Security and is not aware of  these possible obli-
gations, please contact us.

11 Previously filed paper exhibits to such schedules were not required to be restated electronically.  However, amendments to all exhibits for reports on
EDGAR filers must be filed in electronic format.

12 Section 13(f)(5)(A) of  the Exchange Act defines the term “institutional investment manager” to include any person, other than a natural person, investing
in or buying and selling securities for its own account, and any person exercising investment discretion with respect to the account of  any other person.
Discretionary brokerage accounts could trigger a filing obligation for broker-dealers.

13 The SEC publishes a list of  such securities upon which you may rely if  there is any question with respect to a particular security.  Shares of mutual funds
are not 13F securities.

14 Transactions exempted from Section 16 do not have to be reported on Form 4; however, they must be reported on Form 5 when it is filed.  Reportable
exemptions for Section 16 purposes are:  (1) transactions approved by a regulatory authority; (2) acquisitions made through dividend or interest reinvestment
plans; (3) qualifying employee benefit plan transactions; (4) acquisitions of  securities issued in certain issuer redemptions; (5) bona fide gifts and inheritances; (6)
certain exercises of  derivatives; (7) certain securities acquired as a result of  qualifying mergers, reclassifications, or consolidations; and (8) deposit or withdrawal
of  securities from a voting trust.  The rules must be consulted before relying on any of  these exemptions.

15 The term “officer,” for Section 16 purposes, is defined in Rule 16a-1(f) under the Exchange Act as an issuer’s (1) president; (2) principal financial officer;
(3) principal accounting officer or controller; (4) any vice president of  the issuer in charge of  a principal business unit, division, or function; (5) any other officer
who performs a policy-making function; or (6) any other person who performs a similar policy-making function for the issuer.  Officers of  the issuer’s parent(s)
or subsidiary(ies) shall be deemed officers of  the issuer if  they perform such policy-making functions for the issuer.

16 When calculating the 10% threshold under Section 16, nonvoting securities are excluded and derivatives are included only if  they are exercisable within 60
days.

17 In addition, Rule 16a-1 defines “beneficial owner” in part by reference to Section 13(d) of  the Exchange Act, which provides that if  two or more persons
act in concert, they may be deemed to be a “group” that is treated as one person for the purposes of  Section 13(d) and, thus, Section 16.

18 An adviser may also be deemed to have an indirect pecuniary interest in a client, for purposes of  Section 16, if  it receives performance-based fees from the
client, unless the fee is calculated based upon the capital gains or capital appreciation of  a portfolio measured over a period of  one year or longer, and the equity
securities held in the portfolio do not account for more than 10% of  the market value of  the portfolio.  Asset-based fees are not performance-based fees, and
do not trigger Section 16 concerns.  Advisers who serve as trustees for a trust may need to comply with Section 16 if  the trust beneficially owns over 10% of  a
registered class of  equity securities.

*Our San Francisco office is moving.  
As of February 19, 2002, new contact information for the San Francisco office is:

Paul, Hastings, Janofsky & Walker LLP

55 Second Street, 24th Floor
San Francisco, CA 94105-3411

(415) 856-7000 Main Telephone / (415) 856-7100 Main Facsimile


