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FCC Remains Vigilant in Enforcing the “Junk Fax” Prohibition – Imposes a Fine
in Excess of $1 Million

By Michelle Cohen and Kathrine Calderazzi

The Telephone Consumer Protection
Act (the “TCPA”), and the Federal
Communications Commission’s (the
“FCC’s” or “Commission’s”) rules
and orders implementing the TCPA,
prohibit the sending of unsolicited
commercial facsimile advertisements.
The FCC has been vigilant in its
enforcement of this “junk fax” prohi-
bition. To date, the Commission has
issued approximately 70 citations for
possible violations of the TCPA,
including citations to fax broadcast-
ers,1 and has imposed forfeitures in
excess of $1.5 million.

The FCC recently issued a forfeiture
in the amount of $1,107,500 against
21st Century Fax(es) Ltd. (“21st
Century”) for sending unsolicited fax
advertisements on 152 separate occa-
sions (see FCC News Release,
attached). The faxes in question were
opinion polls that listed pay-per-call

numbers, which recipients were
instructed to dial to register their
votes or opinions. In issuing the for-
feiture, the FCC rejected 21st
Century’s argument that it was not
liable under the TCPA because it
sends its faxes from the United
Kingdom and because the company
itself is located in the U.K.
According to the Commission, the
TCPA reaches faxes sent from foreign
countries provided that the sender
has a “presence” within the United
States. 21st Century was found to
have such a presence by virtue of its
continuous contacts with U.S. con-
sumers. The Commission also reject-
ed 21st Century’s claim that the
TCPA violates the First Amendment.
If 21st Century does not pay the for-
feiture within 30 days, the matter may
be referred to the Department of
Justice for collection.

Any company considering marketing
via facsimile should take into account
possible ramifications under the
TCPA. State laws may also apply, and
some state attorneys general have
tracked the FCC’s vigilance in enforc-
ing junk fax prohibitions. In addition,
private litigants have brought numer-
ous lawsuits, including class actions,
seeking monetary damages for viola-
tions of no-fax laws.

Attorneys in our Telecommunications
Practice Group regularly counsel clients
regarding facsimile message promotions,
“spam” emails, and various issues arising
under the TCPA.  If you have any ques-
tions regarding such matters, please contact
Michelle Cohen at (202) 508-9530 or
via email at
michellecohen@paulhastings.com or
Kathrine Calderazzi at (202) 508-
9520 or via email at 
kathrinecalderazzi@paulhastings.com.
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1 Although the Commission has said that entities who merely transmit fax messages on behalf of other entities generally are
not liable for compliance with the TCPA’s ban on faxing unsolicited advertisements, this exemption is not absolute. A fax
broadcaster may be liable if it has a high degree of involvement on behalf of the sender or actual notice that the transmissions
are illegal and has failed to take steps to prevent such transmissions.




