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Amendments to California Law Impose Additional Responsibilities on
Employers

The California State Legislature
recently enacted a variety of additions
and amendments to the California
Labor Code, Civil Code, and the Fair
Employment and Housing Act
(“FEHA”), among other laws, which
impose greater responsibilities on
California employers. We have sum-
marized a portion of those additions
and amendments that take effect on
January 1, 2002.1 California employ-
ers should note these changes and
revise their policies accordingly.

Increase in Minimum Wage and
Minimum Payment of Exempt
Employees
Effective January 1, 2002, the mini-
mum wage has increased from $6.25
to $6.75 per hour. This change not
only sets a floor for the remuneration
of non-exempt employees, but also
sets a floor for the remuneration of
three categories of exempt employ-
ees. Under Labor Code Section
515(a), exempt executive, administra-
tive, and professional employees must
receive a monthly salary “at least two
times the state minimum wage for
full-time employment.” As a conse-
quence, employees whom an employ-
er treats as exempt under any one of
these classifications must receive a
salary of no less than $28,080 per
year, or $2,340 per month.

Labor Code Section 515.5 provides an
overtime exemption for computer

software professionals who are paid
on an hourly basis at a rate set by the
state. That rate increased from $41 to
$42.64 per hour on January 1, 2002.
Therefore, computer software profes-
sionals now must receive this hourly
rate for all hours worked (irrespective
of whether those hours are over 8 in
one workday or over 40 in one work-
week). Assuming that such individu-
als work full-time, the new rate yields
an annual hourly-paid income of
$88,691.20.

Assembly Bill 1015 (Retaliation)
Assembly Bill 1015 (“AB 1015”)
amends Section 98.6 of the Labor
Code by extending its current protec-
tion for employees against retaliation
to applicants for employment or
training programs leading to employ-
ment. AB 1015 also amends Section
98.6 by broadening the scope of pro-
tected activities. The changes, which
are grounded in the Legislature’s
determination that “working men and
women are ill-equipped and unduly
disadvantaged in any effort to assert
their individual rights,” include the
following:

Protection For Job Applicants
Prior to its amendment, Labor Code
Section 98.6 made it a misdemeanor
for employers to discriminate against
employees for filing bona fide com-
plaints with the Division of Industrial

Relations or for testifying in proceed-
ings before the Labor Commissioner.
Section 98.6 also provided for rein-
statement of, and payment of lost
wages and work benefits to, any
employee whom an employer discrimi-
nated against for engaging in such
protected activity.

AB 1015 has extended the protections
of Section 98.6 to job applicants who
are refused employment, not selected
for a training program leading to
employment, or discriminated against
in any other manner in the terms and
conditions of an offer of
employment.

An Expanded Definition Of
Protected Activity
AB 1015 also expands the definition
of protected activity in Section 98.6
by incorporating rights provided in
other existing sections of the Labor
Code. Specifically, the Labor
Commissioner now has the authority
under Section 98.6 to adjudicate the
claims of employees and applicants
for loss of wages as the result of
demotion, suspension, discharge, or
refusal to hire for (i) engaging in
“lawful conduct occurring during
nonworking hours away from the
employer’s premises” as provided in
Labor Code Section 96(k); and 
(ii) engaging in the political conduct
set forth in Labor Code Sections 1101
through 1102.5 (including engaging or
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participating in politics or becoming a
candidate for public office, adopting
or following any particular course or
line of  political action or activity, and
disclosing information to a govern-
ment or law enforcement agency,
where the employee has reasonable
cause to believe that the information
discloses a violation of  a state or fed-
eral statute or regulation).  

Exemptions
State and local law enforcement agen-
cies, certain religious organizations
and corporations, and certain mem-
bers of  the press are exempt from
these provisions.  AB 1015 also does
not invalidate employment contracts
that protect an employer against con-
duct by an employee or applicant that
is in direct conflict with the employ-
er’s essential enterprise-related inter-
ests, where breach of  the agreement
would materially and substantially
interfere with the employer’s 
operations.  

Questions
Does AB 1015 evidence the Legislature’s
intent to create a substantive right for
employees under Labor Code Section 96(k)?
Following the passage of Assembly
Bill 1689, which added subsection (k)
to Labor Code Section 96 (effective
January 1, 2001), debate focused on
whether Section 96(k) created a new
substantive right for employees subject-
ed to adverse action for engaging in
“lawful conduct during nonworking
hours,” or merely granted the Labor
Commissioner the procedural right to
take assignment of  any such claim
that would have been actionable in a
lawsuit by an individual employee
prior to the addition of  subsection
(k).  By amending Section 98.6 to
expressly protect the “lawful con-
duct” identified in Section 96(k),
employees will contend that the
Legislature now has demonstrated its
intent that Section 96(k) creates a

substantive right for employees.
Employers will contend that the
Legislature did not intend to create
sweeping, undefined rights in its
amendment of  Section 98.6.  Courts
likely will need to resolve this debate.  

What kind of  conduct does Section 96(k),
and by extension Section 98.6, protect? To
date there are no appellate court deci-
sions interpreting the scope of  pro-
tected activity under Section 96(k).
However, examples of  “lawful con-
duct during nonworking hours” by
employees and applicants might
include engaging in consulting work
for a competitor company, member-
ship in an extremist group, or dating a
company manager.  

May an employer restrict an employee’s con-
duct that is protected under Section 96(k)?
Employers should tread carefully
here.  Under AB 1015, such conduct
may be restricted only if  it directly
conflicts with the employer’s “essen-
tial enterprise-related interests,” which
is not defined.  For example, is an
employer’s interest in preventing sex-
ual harassment in the workplace an
“essential enterprise-related interest”
such that an employee and her super-
visor can be restricted from engaging
in an off-premises dating relationship?
The answer is unclear.  Thus, an
employer that demotes, suspends or
discharges the employee or her super-
visor for engaging in the off-premises
dating relationship risks the filing of
claims under Section 98.6 for lost
wages resulting from the adverse
action.  

If  an employer seeks to restrict certain pro-
tected conduct, what is the mechanism under
Section 98.6 for doing so? By its terms,
AB 1015 does not invalidate “employ-
ment contracts” between an employer
and employee or applicant that pro-
tect the employer against conduct that
directly conflicts with the employer’s
essential enterprise-related interests.
Thus, for example, employers now

should consider reducing trade secret
and non-competition (during employ-
ment) agreements to writings signed
by all new and existing employees.
However, broad prohibitions against
“moonlighting” are suspect.  Whether
prohibitions against restrictable con-
duct contained in employee hand-
books or personnel policy manuals
will be deemed sufficient to constitute
an exclusion from AB 1015’s protec-
tions remains an open question.  

Under AB 1015, may an employer refuse
to hire an otherwise qualified applicant
based on information obtained during the
pre-hire screening process reflecting the appli-
cant’s “lawful conduct during nonworking
hours” of  which the employer does not
approve? AB 1015 states that it does
not invalidate employment contracts
with applicants to prohibit off-prem-
ises conduct that directly conflicts
with the employer’s essential enter-
prise-related interests.  Arguably, dur-
ing the pre-hire screening process, an
employer could learn information that
prompted it to consider forming an
“employment contract” with an appli-
cant to prohibit the participation in
certain off-duty conduct.  The pru-
dence of  attempting to form any such
contract, however, depends upon the
nature of  the conduct subject to the
prohibition and to the practicalities of
creating any pre-hire contract on
short notice.  

Senate Bill 1208 (Working
Hours – Collective Bargaining
and Physician Exemptions)
Senate Bill 1208 (“SB 1208”) limits
the exclusions formerly contained in
Sections 514 and 554 of  the
California Labor Code regarding
working hours and working condi-
tions for employees covered by cer-
tain collective bargaining agreements.
SB 1208 also provides an exemption
from the overtime compensation
requirements for certain physician
employees.



Partial Elimination Of The
Collective Bargaining Agreement
Exemption
Prior to their amendment, Sections
514 and 554 of  the Labor Code pro-
vided that employees covered by valid
collective bargaining agreements con-
taining specific provisions regarding
wages, hours of  work, working condi-
tions, and rates of  pay for overtime
hours worked, were  exempt from
each of  the Labor Code’s require-
ments contained in Part 2, chapter 1
(i.e., every Labor Code Section in the
500 series).  This chapter of  the
Labor Code regulates many matters
traditionally addressed in collective
bargaining agreements, including
overtime pay (Section 510), alternative
workweek schedules (Section 511),
meal periods (Section 512), makeup
work time (Section 513) and days of
rest (Sections 551-552).  

SB 1208 restricts the exemptions con-
tained in Labor Code Sections 514
and 554.  Specifically, Section 514 is
amended so that employees covered
by collective bargaining agreements
remain exempt only from the over-
time pay and alternative workweek
provisions contained in Sections 510
and 511.  Similarly, SB 1208 deleted
from Section 554 the exemption
phrase that provided “nor shall the
provisions of  this chapter apply when
the employer and a labor organization
representing employees of  the
employer have entered into a valid
collective bargaining agreement pur-
suant to Section 514.”  

The principal results of  these amend-
ments are two-fold: First, the exemp-
tion for employees covered by collec-
tive bargaining agreements from the
Labor Code’s meal period provisions
no longer exists.  Second, although
the Legislature substituted new lan-
guage for the deleted portion of
Section 554, there can be no exemp-
tion from the one day’s rest in seven
requirement contained in Sections

551-552, unless the collective bargain-
ing agreement expressly so provides.

Physician Exemption
SB 1208 also provides that licensed
physicians and surgeons (excluding
employees in a medical internship or
resident program, or physician
employees covered by a valid collec-
tive bargaining agreement) who are
paid an hourly wage of  $55 or more
are exempt from the Labor Code’s
overtime compensation requirements.

Questions
May employers continue to schedule meal
periods after more than five hours of  work
where a valid collective bargaining agreement
allows such a schedule for covered employees?
No.  Labor Code Section 512 pro-
vides that an employer may not
employ an employee for a work peri-
od of more than five hours per day
without providing the employee with
a meal period of  not less than thirty
minutes, unless the total work day
does not exceed six hours and the
meal period is waived by mutual con-
sent.  Under SB 1208, employers now
must schedule employee meal periods
pursuant to the requirements of
Section 512, regardless of  any collec-
tive bargaining agreement that pro-
vides for a different schedule.

Are there any exceptions to the meal period
scheduling requirements in Section 512?
SB 1208 provides no exceptions in
amended Section 514, as applied to
Section 512. 

Must employers engage in collective bargain-
ing to alter current agreements concerning
meal period schedules or may such schedules
be changed unilaterally by employers consis-
tent with the requirements of  Section 512?
The amendment to Labor Code
Section 514 contains no “grace peri-
od” for current collective bargaining
agreements.  As of  the date of  this
Client Alert, the Labor Commissioner
has not yet formed an enforcement
position on whether it will require

immediate or phased compliance.
Employers should consult counsel on
how best to proceed, because the
penalties associated with failure to
comply with the meal period rules in
the Wage Orders are severe as indicat-
ed below.  

What penalties may be imposed for failure
to abide by the meal period scheduling
requirements in Section 512? As of  the
date of  this Client Alert, the Labor
Commissioner takes the position that
the penalties associated with viola-
tions of  Labor Code Section 512
(meal periods) depend upon whether
the employee in question is exempt or
nonexempt.  The penalties for exempt
employees are found in Labor Code
Section 558 and establish a civil
penalty citation system specifying $50
per employee for the initial violation
(a first citation) and $100 per employ-
ee for any subsequent violation.  The
penalties for nonexempt employees
are found in Labor Code Section
226.7 and specify one hour of  pay for
each work day that an employee is not
provided a meal period pursuant to
the Wage Orders (i.e., within 5 hours
of  the start of  the work period, and
so forth).  

Assuming an employer is prepared to alter
its meal period schedule as of  January 1,
2002 in order to comply with SB 1208, but
the union opposes the schedule change and
files an unfair labor practice charge, will any
penalties incurred be shifted from the
employer to the union? This is an open
question.  According to the Labor
Commissioner, an employer is liable
for the payments and penalties found
in Labor Code Sections 226.7 and 558
only if  it fails to provide meal periods
as specified in Section 512.
Employers will argue that union
resistance to compliance with amend-
ed Section 514 should provide an
exemption from sanctions.  Affected
employees will argue that employer
obligations under the Labor Code and
under the National Labor Relations



Act are now separate insofar as meal
period rules are concerned, and that
employers are entitled to no exemp-
tion.  The Labor Commissioner has
taken no position on this issue as of
the date of  this Alert.  

Must employers now provide makeup work
time to employees covered by valid collective
bargaining agreements? No.  The make-
up time provisions of  the Labor
Code are discretionary – employers
may offer makeup time or not, at
their option.  However, employers
that elect to provide makeup work
time to their employees covered by a
collective bargaining agreement now
must do so in accordance with the
requirements of  Section 513.

Does the new physician exemption provided
in SB 1208 apply to doctors employed by
non-health related companies (e.g., staff  doc-
tors responsible for oversight of  work-related
injuries)? Yes, as long as the minimum
pay and licensing requirements are
satisfied.

Assembly Bill 800: Workplace
Language Policies
Assembly Bill 800 (“AB 800”) adds
Government Code Section 12951 to
the FEHA.  Section 12951 bars
employers from adopting or enforcing
a policy that prohibits the use of  any
language in the workplace unless 
(i) the policy is justified by business
necessity; and (ii) adequate notice is
given to employees regarding the poli-
cy and the consequences of  violating
the policy.

Questions
Are employers obligated to create a work-
place language policy? No.  Section
12951 simply sets the standard if an
employer adopts a language policy.

How stringent is the employer’s burden of
proof  under the business necessity standard?
Section 12951(b) requires employers
to show (i) “an overriding legitimate
business purpose” that makes the lan-
guage restriction “necessary to the

safe and efficient operation of  the
business,” (ii) that the restriction 
fulfills the business purpose, and 
(iii) that there is “no alternative 
practice to the language restriction
that would accomplish the business
purpose equally well with a lesser 
discriminatory impact.”  An example
is an English-only rule that is 
implemented to avoid jeopardizing
the health and safety of  employees
who might otherwise not understand
each other.  While the business 
necessity standard is not impossible
to meet, it likely will discourage most
employers from adopting formal 
written workplace language policies.

Must a workplace language policy be in
writing to be subject to Section 12951?
No.  AB 800 does not require that a
policy be in writing.  

Are employers prohibited from verbally
encouraging employees to use English when
conducting business in the workplace? This
seems unlikely, as verbal encourage-
ment, unaccompanied by the threat of
discipline, is not the same as prohibi-
tion.  Nor does verbal encouragement
necessarily rise to the level of  a “poli-
cy.”  However, if  an employer intends
to impose any discipline for noncom-
pliance with any language restrictions,
it must comply with the terms of  the
new statute.

Assembly Bill 1025 (Lactation
Accommodation)
Assembly Bill 1025 (“AB 1025”) adds
Sections 1030 through 1033 to the
Labor Code.  These new provisions
require employers, subject to civil
penalties and citations by the Labor
Commissioner, to provide a reason-
able amount of  break time and a pri-
vate room to employees who wish to
express breast milk during working
hours.

Break Time Logistics
The break time may be scheduled to
run concurrently with any break time

already provided to the employee.
When concurrent scheduling is not
possible, employers must provide
additional, unpaid break time for
expressing milk.   

Employers must provide an employee
who wishes to express milk with the
use of  a room or other location
(other than a toilet stall).  The room
must be in close proximity to the
employee’s work area, and may
include the place where the employee
normally works.  Whatever the loca-
tion, it must allow the employee to
express milk in private.

Exemptions
Employers whose operations would
be seriously disrupted by providing
break time to employees wishing to
express milk are exempt from this
requirement.

Questions
How substantial a showing must an employ-
er make that allowing break time would
seriously disrupt its operations? AB 1025
does not define “seriously disrupt.”
The absence of  a definition, coupled
with the Legislature’s choice not to
impose on employers the burden of
proving an “undue hardship,” might
suggest that the employer’s burden is
not onerous.  However, because
employers already are required to pro-
vide nonexempt employees with spec-
ified break and meal periods during
the work day, the “seriously disrupt”
standard may be difficult to meet
where an employee is prepared to
confine the time when she expresses
milk to her required break and meal
periods.

May an employee consistently refuse to use
her usual break time to express milk?
While AB 1025 allows an employee to
assert that concurrent scheduling is
not possible, an employer reasonably
should be able to require an employee
to use her usual break time, absent
special circumstances.  For the 



nonexempt employee who consistent-
ly requires more than her usual break
time to express milk, the employer is
obligated to provide the additional
time on an unpaid basis.  Although
AB 1025 does not distinguish
between exempt and nonexempt
employees, employers should not risk
jeopardizing an exempt employee’s
status by deducting the break time
from her salary, unless the employer
has a Paid Time Off  or other policy
that provides for paid personal time.
Of  course, an employer need not
accede to the employee’s schedule if
its operations would be seriously 
disrupted.

May an employee insist that she be allowed
to express milk in the place where she nor-
mally works, rather than in an employer-
designated area? AB 1025 does not
guarantee employees the use of  their
normal work area; rather, it identifies
their work area as an option.
However, unless employers have legit-
imate business reasons for denying
employees the option to use their
normal work area, they should refrain
from imposing such a restriction.
Additionally, as a practical matter,
providing employees with the use of
a room in or near their normal work
area will increase the amount of  time
such employees are available to per-
form their job duties.

Must employers provide any amenities in the
“room or other location?” AB 1025 does
not require anything other than a sim-
ple room or other location.  However,
the essence of  the bill, as indicated by
its exclusion of  a “toilet stall” as an
acceptable location, is that employees
be provided with a private space to
express milk.  Thus, employers able to
provide a locked room – with a key
made accessible in a general area –
should consider doing so.  While not
required, additional amenities might
include a chair, an electrical outlet and
cold storage for expressed milk.

Must employers provide multiple rooms if
more than one employee needs to express
milk at a given time? No.  However,
some employers may find it more
practical and efficient to do so.

May employers impose any limit on the
number of  weeks or months they must
extend to any given employee the protections
of  AB 1025? No.  AB 1025 does not
provide any time limitation; its pro-
tections continue for as long as an
employee needs to express milk dur-
ing working hours.  

May employers require a note from a med-
ical provider prior to allowing employees time
at work to express milk? AB 1025 does
not, on its face, require employees to
provide any medical certification in
order to receive its protections.
However, there may be special cir-
cumstances where it would not be
unreasonable for employers to request
medical certification to verify an
employee’s particular needs (e.g., a
request for unusually lengthy breaks
or a coverage period beyond one
year).  

Assembly Bill 25 (Domestic
Partnerships)
Assembly Bill 25 (“AB 25”) amends
Section 233 of  the Labor Code,
among other laws.  AB 25 retains the
meaning of  “domestic partners” con-
tained in Section 297 of  the Family
Code (recognizing same-sex partner-
ships and persons of  the opposite sex
who are over age 62 and meet the eli-
gibility criteria in the Social Security
Act).  However, AB 25 expands the
coverage to include opposite sex
domestic partnerships in which only
one of  the partners meets the Family
Code requirements.  More significant-
ly, AB 25 amends certain statutes to
extend to domestic partners of
employees rights and entitlements
previously available only to employ-
ees’ spouses.  The amendments
include the following:

Health Care And Disability
Insurance Coverage
AB 25 amends the Government Code
so that public employers that elect to
offer health care coverage and other
benefits to domestic partners of
employees or annuitants must provide
continued health coverage for surviving
domestic partners and their previous-
ly enrolled child(ren).  AB 25 also
adds to the Health and Safety Code,
and the Insurance Code, the require-
ment that group health care service
plans and policies of  disability insur-
ance purchased by public and private
employers must provide the same
extent of  coverage to domestic part-
ners as to dependents of  employees,
and must enroll domestic partners as
dependents when an employer or
group administrator so specifies.

Unemployment Insurance
The Unemployment Insurance Code
is amended so that: (i) an employee
who leaves a job to accompany a
domestic partner to a place from
which it is impractical to commute,
and to which a transfer by the
employer is not available, will be
deemed to have left his or her
employment for “good cause;” and
(ii) domestic partners may make
claims for disability benefits on behalf
of  employees who are mentally
unable to make such a claim.

Standing To Sue Employers
AB 25 adds to the Civil Code and the
Code of  Civil Procedure provisions
allowing employers to be sued for
negligence, negligent infliction of
emotional distress, and wrongful
death by domestic partners, to the
same extent that spouses are entitled
to do so under California law.

Sick Leave To Attend To Domestic
Partners
AB 25 amends Labor Code Section
233 to require employers who provide
sick leave for employees to permit



them, subject to certain conditions, to
use up to half  of  their accrued and
available sick leave entitlement to
attend to an illness of  a domestic
partner or child of  a domestic part-
ner, in addition to the illness of  a
child, parent, or spouse.  The condi-
tions in Section 233 governing the
use of  sick time are unchanged.  For
example, all restrictions placed by an
employer upon the use by an employ-
ee of  sick time also shall apply to the
use by an employee of  sick leave to
attend to an illness of  a domestic
partner.  Employers should revise
their sick leave policies to reflect this
change.  

Questions
Does AB 25 require employers to provide
leave under the California Family Rights
Act (“CFRA”) to employees seeking such
leave to care for domestic partners? AB 25
does not evidence any intent by the
Legislature to amend Government
Code Section 12945.2, which provides
for family care leave but does not
require such leave for the care of  a
domestic partner.  Moreover, Labor
Code Section 233 expressly limits the
application of Government Code
Section 12945.2 by noting that the
sick leave entitlement does not extend
an employee’s maximum period of
CFRA leave.  These provisions, read
together, appear not to require
employers to provide CFRA leave to
employees who seek to use such leave
to care for domestic partners.  

Does AB 25 require employers to provide
medical benefits to domestic partners? No,
but it indirectly assists them to do so
and indirectly regulates how they do
so, in both cases, by requiring HMOs
and insurers selling coverage in
California to make domestic partner
coverage available to employers that
wish to offer it, and by requiring that
the domestic partner coverage HMOs
and insurers provide be the same cov-
erage as they provide to other

dependents.  These requirements
almost certainly are inapplicable to a
self-insured, ERISA-covered medical
plan.

May an employer require proof  that an
employee has a legally recognized domestic
partner? Yes, if  the request is warrant-
ed by the employee’s request for cer-
tain benefits (e.g., sick leave to attend
to a domestic partner), and is uni-
formly imposed.  As to what type of
proof  is sufficient, Section 297 of  the
Family Code provides that both per-
sons in a domestic partnership must
file a Declaration of Domestic
Partnership with the California
Secretary of  State.

Assembly Bill 1426 (Child
Support – Earnings Assignment)
Assembly Bill 1426 (“AB 1426”)
amends Section 5241 of  the Family
Code by imposing heightened require-
ments on employers with employees
who fail to make child support pay-
ments.  The more stringent require-
ments, and penalties, include the 
following:

Non-Compliance With An
Earnings Assignment Order
If  an employer willfully fails to with-
hold and forward support pursuant to
a valid order, it is liable to the recipi-
ent of  the support for the amount of
support not withheld, forwarded or
otherwise not paid, including any
interest.  Willful failure to withhold
also is punishable as contempt under
Section 1218 of  the Code of  Civil
Procedure.  

Intended recipients of  the support, or
a child support agency, may obtain an
order requiring payment by electronic
transfer from the bank account of  an
employer that has willfully failed to
comply with an assignment order, or
has failed to comply with the order
on three separate occasions within a
12-month period.  The court also may
impose a civil penalty, in addition to

any other penalty, of  up to 50 percent
of  the support amount that has not
been received by the intended 
recipient.

Failure To Timely Forward
Support
Employers that withhold support pur-
suant to a valid order but fail to time-
ly forward the payment also are liable
to the intended recipient for interest
incurred.

Question
Does AB 1426 affect an employer’s obliga-
tion to provide information about employees
in response to a request from a district attor-
ney related to child support obligations?
No.  AB 1426 does not amend exist-
ing obligations, which are set forth in
Family Code Section 5283.  An
employer must cooperate with a writ-
ten request from a district attorney
for employment and income informa-
tion, including providing information
about the employee’s earnings, rate of
pay, and available health insurance.  

Senate Bill 40 (Unemployment
Insurance)
Senate Bill 40 (“SB 40”) amends the
California Unemployment Insurance
Code to provide unemployment com-
pensation eligibility for certain part-
time workers.  The bill further 
provides that benefits otherwise
payable to employees shall not be
denied or reduced where they receive
additional payments due to an
employer’s violation of  the notice
requirements of  the federal Worker
Adjustment Renotification and
Training Act (“WARN Act”).  SB 40
also increases the benefit amounts for
eligible workers who file claims with
an effective date after January 1, 2002.

Part-Time Worker Eligibility
The Unemployment Insurance Code
currently provides that an unem-
ployed individual is not disqualified
from eligibility for unemployment



compensation benefits solely on the
basis that he or she is a student.  SB
40 eliminates this provision.  In its
place, SB 40 provides that unem-
ployed individuals who are available
for part-time work only are not dis-
qualified from receiving unemploy-
ment compensation benefits if: (i) the
claim is based on the part-time
employment; (ii) the claimant is
actively seeking and is willing to
accept work under essentially the
same conditions as existed when the
wage credits accrued; and (iii) the
claimant imposes no other restrictions
and is in a labor market in which a
reasonable demand exists for part-
time services.

Employer’s Failure To Comply
With The WARN Act
The WARN Act requires certain
employers to provide advance notice
of  a facility closure.  An employer’s
failure to provide the required notice
may result in financial penalties
payable to eligible employees.  SB 40
provides that payments received by
employees based on an employer’s
violation of  the WARN Act’s notice
requirements may not be construed as
wages or compensation for purposes
of  determining eligibility for unem-
ployment compensation benefits.  In
other words, the amount of  benefits
due to covered employees may not be
denied or reduced because they
received additional payments as a
result of  their employer’s violation of
the WARN Act.  

Increased Benefit Amounts
SB 40 also increases the amount of
unemployment compensation benefits
due to eligible workers who file claims
with an effective date after January 1,
2002.  The amounts due are expressly
set forth in schedules that increase
the maximum weekly benefit amount
from $230 to $330 in 2002 and
include annual increases thereafter.

Question
May California employees laid off  as a
result of  the September 11, 2001 attacks
receive the increased benefits provided in SB
40? No, unless the effective date of
their claim is after January 1, 2002.  

Assembly Bill 1475 and Senate
Bill 504 (Limited Exemptions
from the FEHA for Religious
Organizations)
Assembly Bill 1475 (“AB 1475”)
amends Section 12940 of  the
Government Code by redefining the
exemption for certain religious organ-
izations from harassment claims
under the FEHA.  Previously, the
FEHA provided an exemption from
the FEHA’s anti-discrimination and
anti-harassment provisions for non-
profit religious corporations and asso-
ciations.  Under AB 1475, the FEHA’s
provisions prohibiting harassment
also now apply, with certain excep-
tions, to health care facilities operated
by a religious corporation for the pro-
vision of  health care that is not
restricted to members of  the religion.
The exemptions from the FEHA’s
anti-discrimination provisions are
unaffected by AB 1475.  

Senate Bill 504 (“SB 504”) amends
Section 12926.2 of  the Government
Code by broadening the exemption
from the anti-discrimination provi-
sions of  the FEHA for nonprofit
public benefit corporations formed by
or affiliated with a particular religion.
SB 504 allows such corporations to
restrict employment in any or all
employment categories to individuals
of  a particular religion, so long as the
corporations operate an educational
institution as their sole or primary
activity.  Aside from this exemption
or any other permitted by law, such
corporations remain subject to the
anti-discrimination provisions of  the
FEHA.  SB 504 does not alter the
existing exemption for nonprofit pub-
lic benefit corporations incorporated

to provide health care on behalf  of  a
religious organization.  Under Section
12926.2, this exemption from the
FEHA’s anti-discrimination provisions
pertains to the employment of  an
individual of  a particular religion in
an executive or pastoral-care position
connected with the provision of
health care.  

Assembly Bill 1643 (Temporary
Health Care Workers – Hiring
Restrictions)
Assembly Bill 1643 (“AB 1643”)
amends Section 1812.509 of  the Civil
Code to impose additional require-
ments, including hiring restrictions,
on employment agencies that procure
temporary employment for certain
long-term health care employers.  The
requirements, intended to afford
greater protection to the recipients of
long-term health care, include the 
following:

Verification Requirements
Prior to referring a certified nurse
assistant or licensed nursing staff  to a
long-term health care facility for tem-
porary employment, an employment
agency must first: (i) conduct a per-
sonal interview of  the individual; 
(ii) verify the experience, training, and
references of  the individual; (iii) veri-
fy that the individual is in good stand-
ing with the appropriate licensing or
certification board; and (iv) verify that
the person has successfully secured a
criminal record clearance. 

Certification To The Employer
An employment agency that refers
temporary certified nurse assistants
and licensed nursing staff  to a long-
term health care facility must provide
written verification that the staff  per-
son: (i) is in good standing with the
applicable registry or licensing board;
(ii) has had a health examination,
including a tuberculosis screening,
within a certain time frame; (iii) has at
least six months’ experience working



in a long-term health care facility; and
(iv) has no unresolved allegations
against him or her involving the mis-
treatment, neglect, or abuse of  a
patient.  A violation of  the certifica-
tion requirements, as well as the veri-
fication requirements, is a 
misdemeanor.

Senate Bill 871 (Commercial
Vehicles – Drug and Alcohol
Testing)
Senate Bill 871 (“SB 871”) adds
Section 3333.7 to the Civil Code and
amends portions of  the Vehicle Code
so as to increase the potential mone-
tary damages for an employer if  one
of  its employees, while driving a com-
mercial motor vehicle, engages in
alcohol or substance abuse and causes
injury to another person.  The provi-
sions include the following:

Treble Damages Against
Employers
Employers may be liable for treble
damages for injuries proximately
caused by an employee driver of  a
commercial motor vehicle, if: (i) the
employee driver was under the influ-
ence of  alcohol or a controlled sub-
stance at the time that the injury was
caused; and (ii) the employer willfully
failed to comply with specified federal
regulations establishing requirements
related to controlled substances and
alcohol use, and testing for such 
substances.

In addition, employers that violate
federal regulations, or fail to make

available for inspection the results
and other records pertaining to alco-
hol use and testing pursuant to feder-
al law, may have their motor carrier
permit suspended.

Preemployment Testing For
Alcohol And Controlled
Substances 
SB 871 imposes requirements on the
hiring of  commercial drivers or
owner-operators who provide trans-
portation services, including docu-
mentation of  driver employees’
employment histories, and preemploy-
ment screening of  applicants.  SB 871
requires the suspension of  the motor
carrier permit of  an employer that
fails to make available for inspection
the results of  preemployment tests
for controlled substances and alcohol
use required under Section 34520 of
the Vehicle Code.  

OSHA Recordkeeping Rules
By separate Client Alert dated
November, 2001, we have described
changes to federal and state OSHA
recordkeeping rules effective 
January 1, 2002.  If  you need any
information regarding these changes,
please contact any of  the references
mentioned under “Additional
Questions” below.

New Posting Requirements
As a consequence of  the changes dis-
cussed in this Alert, there are two
new posters for use in 2002.  First,
the DFEH poster entitled

“Harassment or Discrimination in
Employment is Prohibited by Law”
(DFEH-162) is amended to address
the rules regarding language policies.
Copies of  the new poster are avail-
able from the DFEH website at
www.dfeh.ca.gov.  Second, the Cal-
OSHA poster entitled “Safety and
Health Protection on the Job” is
amended to address the new record-
keeping rules.  Copies of  the new
poster are available from the Division
of  Industrial Relations, ATTN:
Posters, P.O. Box 420603, San
Francisco, CA 94142.  Alternatively,
employers may call the DIR at (415)
703-5070.  The Minimum Wage
Order announcing the increase to
$6.75 on January 1, 2002 was issued
in 2001 and may be copied from the
DIR website at www.dir.ca.gov.

Additional Questions
California employers should immedi-
ately review their policies, procedures
and practices to ensure compliance
with the new laws.  We encourage you
to contact the Paul Hastings attorney
with whom you work to discuss these
amendments or:

Kirby Wilcox in our San Francisco office
at (415) 835-1602 or via email at
kirbywilcox@paulhastings.com; Stephen
Sonnenberg in our Los Angeles office at
(213) 683-6104 or via email at 
stephensonnenberg@paulhastings.com; or
Leslie Abbott in our Los Angeles office
at (213) 683-6310 or via email at 
leslieabbott@paulhastings.com.

1 We have not attempted to summarize all new legislation affecting the employment relationship.  For example, we have not
included changes to the Workers’ Compensation Act, Unemployment Insurance Code, or Civil Code (with respect to the
Investigative Consumer Reporting Act).  If  you have any specific questions concerning a particular act or code, we are available
to assist you.

Client Alert is published solely for the interest of  friends and clients of  Paul, Hastings, Janofsky & Walker LLP and should in no way be
relied upon or construed as legal advice.  For specific information on recent developments or particular factual situations, the opinion of
legal counsel should be sought.  Paul, Hastings, Janofsky & Walker LLP is a limited liability partnership.


