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International and U.S. expatriate employees raise 
unique challenges and issues for multinational 
companies due to the complexity of foreign 
employment, immigration, benefits and tax 
regimes. Indeed, many of the most critical liabil-
ity risks arising in the context of international 
employment are unknown to, and overlooked 
by, employers. To avoid unnecessary expense 
and exposure, we recommend developing global 
employment and HR strategies for minimizing 
costs and risks relating to international and U.S. 
expatriate employees.  

Reasons to Develop Global HR Strategies:

• Employment costs are generally one of the 
highest expense items for U.S. companies 
doing business overseas.

• Average compensation for expatriates and 
foreign nationals working overseas generally 
exceeds average compensation for compa-
rable employees in the U.S., particularly if the 
substantially higher cost of average foreign 
employee benefits is included in the compari-
son.

• U.S. expatriate and international employees 
may assert claims against U.S. employers 
under either U.S. or non-U.S. law, or both, 
notwithstanding choice of law provisions in 
the employment agreement. 

• Failure to comply with applicable foreign 
employment, tax and benefits laws may result 
in both civil and criminal liability for the com-
pany and its directors. 

Notwithstanding the foregoing, the unique and 
higher costs and risks associated with internation-
al and U.S. expatriate employment arrangements 
may often be minimized or eliminated by use of 
employment structures and agreements based on a 

sound understanding of applicable U.S. and non-
U.S. laws.  

Strategies for Minimizing Unique Legal Risks 
Related to International and U.S. Expatriate 
Employees:

• Investigate the potential impact of relevant 
non-U.S. laws and assess how adverse 
impacts may be minimized through choice of 
employer, terms of the employment contacts, 
choice of law, and dispute resolution mecha-
nisms. 

• Assess the nature and extent of termination 
and downsizing sanctions or costs in the tar-
get country before hiring employees and, if 
exposure is high, consider the possibility of 
opening an office in a nearby country with 
lower sanctions.

•  If your company is expanding into a country 
through the acquisition of an existing entity, 
assess as part of the cost analysis of the trans-
action the nature and extent of the built-in 
employer obligations under the local law.

•  Consider potential tax (corporate and indi-
vidual), benefits, employment and immigra-
tion implications of the proposed interna-
tional or expatriate hire. 

• Avoid creating an unintended taxable pres-
ence of the U.S. company by “seconding” 
expatriate employees to the non-U.S. subsid-
iary company. 

• Don’t  overlook the importance of selecting 
the most appropriate entity to employ the  
individual, as this decision can significantly 
impact employment, tax, immigration, and 
benefits liability concerns.
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• Prepare proper employment and international 
assignment agreements that comply with 
relevant U.S. and non-U.S. employment, tax, 
immigration and benefits laws. 

• Assess the impact of international employ-
ment arrangements on U.S. benefits plans 
and assess what benefits should and can be 
provided for international and U.S. expatriate 
employees.

• Don’t negotiate “salary” before assessing the 
scope of employee benefits and calculating 
the total employer burden  of social welfare 
contributions and benefits the company must 
pay under applicable U.S. and non-U.S. law.

• Develop affordable, equitable and easily 
administered “global mobility plans” and 
international assignment agreements for 
expatriate employees that include, as appro-
priate, tax equalization, hardship allowance, 
home leave flights, moving expenses, and 
other customary “make whole” provisions. 

National Teleconference on Expatriate 
Employment Issues: 

If you would like further information on 
expatriate employment issues, please join our 
International Employment and Immigration 
Groups for a teleconference on November 19, 
2003 at 2:30pm EST on “Global Employment 
Mobility – Handling U.S. and Non-U.S. 
Expatriate Assignments Around the World.”  
Please RSVP to Christine Sisco via email at 
christinesisco@paulhastings.com or at 
(404) 815-6823.  

The information in this Alert is not intended to be 
legal advice. However, if you require legal assis-
tance or would like additional information about 
international employment matters, please contact 
your local Paul Hastings representative or Erika 
Collins at 212.318.6789 or via email at 
erikacollins@paulhastings.com.  For informa-
tion on U.S. and non-U.S. immigration issues, 
contact the foregoing or Daryl Buffenstein at 
404.815.2232 or via email at 
darylbuffenstein@paulhastings.com.
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StayCurrent is published solely for the 
interests of friends and clients of Paul, 
Hastings, Janofsky & Walker LLP and 
should in no way be relied upon or 
construed as legal advice.

For specific information on recent 
developments or particular factual 
situations, the opinion of legal counsel 
should be sought. Paul Hastings is a 
limited liability partnership.
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