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                     RECENT REGULATORY DEVELOPMENTS  
                           APPLICABLE TO PREPAID CARDS 

Among recent developments, the CFPB has sought public comment on how best to 
implement consumer protection rules for GPR cards and has fined three banks for 
engaging in deceptive and misleading credit card marketing practices.  It is also 
beginning to establish its supervisory authority over “larger participants,” which will soon 
include the prepaid card market.  FinCEN’s Prepaid Access Rule has expanded the 
parties subject to the Bank Secrecy Act to include providers and sellers of prepaid 
access.  Finally, the application of state escheatment laws to prepaid products remains a 
source of concern, as evidenced by recent events in New Jersey. 

                                          By Todd W. Beauchamp and Kevin P. Erwin * 

The last 12 months have seen considerable 

developments in the consumer financial services 

industry, including a number which are directly 

applicable to prepaid products.  On a federal level, the 

emergence of the Consumer Financial Protection Bureau 

and the introduction of its non-depository supervision 

program, together with the issuance of the Financial 

Crimes Enforcement Network’s final rule on prepaid 

access, has brought increased regulatory weight to bear 

on the issuers and sellers of certain prepaid products.  

On a state level, the protracted battle regarding the 

expansion and application of New Jersey’s unclaimed 

property laws to prepaid cards highlighted a variety of 

potential risks to prepaid issuers and sellers, both in New 

Jersey and elsewhere.  This article will attempt to 

examine each of these developments in some detail.  

THE CONSUMER FINANCIAL PROTECTION BUREAU  

The recent development that promises to have the 

most profound and long-lasting impact on the prepaid 

industry is undoubtedly the emergence of the CFPB as 

the primary federal regulator of non-depository financial 

institutions.   

The CFPB, which is a product of Title X of the Dodd-

Frank Act of 2010,
1
 is an independent executive agency 

established within the Federal Reserve System and 

———————————————————— 
1 Pub. L. No. 111-203.  Title X is known as the Consumer 

Financial Protection Act of 2010.  
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headed by a Director.
2
  The stated goal of the CFPB is to 

implement and enforce federal consumer financial 

protection laws consistently in order to ensure that all 

consumers have access to markets for consumer 

financial products and services, and that markets for 

such services are “fair, transparent, and competitive.”
3
  

To achieve this goal, the Dodd-Frank Act vested the 

CFPB with broad powers to implement and, where 

applicable, enforce regulations affecting consumer 

financial products or services.  While most of the 

CFPB’s authority is derived from its inheritance of 

certain regulatory functions from other Federal 

———————————————————— 
2 The current Director is Richard Cordray, the former Ohio 

attorney general.  Mr. Cordray was appointed by President 

Obama on January 4, 2012, by way of a recess appointment, the 

constitutional validity of which has been the subject of ongoing 

debate.  For a detailed discussion regarding the constitutionality 

of Mr. Cordray’s appointment, see V. Gerard Comizio and 

Amanda Jabour, “Cordray’s Recess Appointment: Future Legal 

Challenges,” ABA BANKING LAW COMMITTEE JOURNAL (March 

2012), available at http://apps.americanbar.org/buslaw/ 

committees/CL130000pub/newsletter/201203/comizio-

jabour.pdf.  The constitutionality of President Obama’s 

appointment has considerable importance for the prepaid 

industry given that the CFPB’s ability to exercise its authority 

over non-depository financial institutions, such as prepaid card 

issuers or money transmitters, arose only after a Director was 

appointed.  See Treasury Department Releases Joint Response 

Regarding CFPB Implementation, FEDERAL BANKING LAW 

REPORTER REGULATORY DEVELOPMENTS ¶97-483, (Jan. 10, 

2011).  Accordingly, there exists the possibility that, should a 

successful challenge be brought against the constitutionality of 

Mr. Cordray’s appointment, any CFPB actions taken against 

non-depository financial institutions under his directorship could 

be rendered invalid.  Such a challenge was recently brought by 

the State National Bank of Big Springs in the U.S. District Court 

for the District of D.C.  The complaint alleged, among others, 

that President Obama’s appointment of Mr. Cordray was 

unconstitutional on the grounds that the Senate was in session at 

the time.  In support of this point, the complaint points to the 

fact that during these pro forma sessions Congress passed, by 

unanimous consent, the Temporary Payroll Tax Cut 

Continuation Act of 2011, which was signed into law the next 

day.  See State National Bank of Big Springs v. Geitner, case #: 

1:12-cv-01032-ESH.  

3 Dodd-Frank Act § 1021(a).  

prudential regulators, the Dodd-Frank Act enhanced this 

authority by extending (and expanding) the scope of 

these regulatory functions to include non-depository 

financial institutions.
4
 

Jurisdiction 

Generally, the CFPB has broad rulemaking, 

enforcement, and supervisory authority over “covered 

persons,” which include any person engaged in offering 

or providing a “consumer financial product or service.”
5
   

“Consumer Financial Product or Service” 

The Dodd-Frank Act broadly defines the term 

“consumer financial product or service” to include, 

among other things, money transmission and selling or 

issuing stored value or payment instruments.
6
  Stored 

value is likewise broadly defined as “funds or monetary 

value represented in any electronic format, whether or 

not specially encrypted, and stored or capable of storage 

on an electronic media in such a way as to be retrievable 

and transferred electronically, and includes a prepaid 

debit card or product, or any other similar product, 

regardless of whether the amount of the funds or 

monetary value may be increased or reloaded.”
7
  

However, the Dodd-Frank Act does contain a limited 

———————————————————— 
4 The federal prudential regulators transferring authority, in part, 

to the CFPB include the Federal Reserve Board, the FDIC, the 

FTC, the NCUA, the OCC, the OTS, and HUD.   

5 Dodd-Frank Act § 1002(6)(A)-(B).   

6 Id. § 1002(5), (15).  In addition to identifying specific categories 

of products and services, the definition of “consumer financial 

product or services” includes a catch-all provision which 

captures “such other financial product or service as may be 

defined by the [CFPB], by regulation . . . if the [CFPB] finds 

that such financial product or service is entered into or 

conducted as a subterfuge or with a purpose to evade any 

Federal consumer financial law; or permissible for a bank or for 

a financial holding company to offer or to provide under any 

provision of a Federal law or regulation applicable to a bank or 

financial holding company, and has, or likely will have, a 

material impact on consumers.” Id. § 1002(15)(A)(xi).  

7 Id. § 1002(28)(A).  
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exception for closed-loop stored value (i.e., that which is 

only redeemable for goods and services of the issuer, 

such as a Starbucks gift card), by providing that the term 

“stored value” does not include the following:  

a special purpose card or certificate, which 

shall be defined for the purposes of this 

paragraph as funds or monetary value 

represented in any electronic format, 

whether or not specially encrypted, that is:  

(i) issued by a merchant, retailer, or other 

seller of non-financial goods or services;  

(ii) redeemable only for transactions with 

the merchant, retailer, or seller of non-

financial goods or services or with an 

affiliate of such person, which affiliate itself 

is a merchant, retailer, or seller of non-

financial goods or services; (iii) issued in a 

specified amount that, except in the case of a 

card or product used solely for telephone 

services, may not be increased or reloaded; 

(iv) purchased on a prepaid basis in 

exchange for payment; and (v) honored 

upon presentment to such merchant, retailer, 

or seller of non-financial goods or services 

of an affiliate of such person, which affiliate 

itself is a merchant, retailer, or seller of non-

financial goods or services, only for any 

non-financial goods or services.
8
 

Accordingly, the term “stored value” under the Dodd-

Frank Act can generally be thought of as referring only 

to open-loop stored value (i.e., that which is redeemable 

for goods or services offered by third parties unaffiliated 

with the issuer, such as a Visa-branded prepaid card).  

Finally, the Dodd-Frank Act defines a “payment 

instrument” as a “check, draft, warrant, money order, 

traveler’s check, electronic instrument, or other 

instrument, payment of funds, or monetary value (other 

than currency).”
9
   

“Covered Person” 

Although “covered person” is broadly defined to 

include any person engaged in offering or providing a 

consumer financial product or service (which, as noted 

above, would include stored value), in the case of a sale 

of, or transaction to reload, stored value, a seller is not 

deemed to be offering a “consumer financial product or 

service,” and thus is not a “covered person,” unless the 

seller exercises substantial control over the terms and 

———————————————————— 
8 Id. § 1002(28)(B)(i)-(v).  

9 Id. § 1002(18).  

conditions of the stored value provided to the 

consumer.”
10

  The Dodd-Frank Act provides that, for the 

purposes of this standard, a seller “is not to be found to 

exercise substantial control over the terms and 

conditions of the stored value if the seller is not a party 

to the contract with the consumer for the stored value 

product, and another person is principally responsible for 

establishing the terms or conditions of the stored 

value.”
11

  Therefore, while the issuer of an open-loop 

prepaid card would be considered a “covered person,” a 

retailer that sells or reloads the card would generally not 

be considered to be offering a consumer financial 

product or service, and thus not be a “covered person,” 

given that retailers are not typically party to the 

cardholder agreement or otherwise responsible for 

setting the terms of the program.   

The CFPB’s authority over “covered persons” is not 

uniform, but rather varies depending on whether the 

covered person is a “depository covered person” or a 

“non-depository covered person.”
12

  With respect to non-

depository covered persons, the CFPB has exclusive 

rulemaking, enforcement, and supervisory authority, 

each of which is discussed in detail below.  

The CFPB’s jurisdiction extends to those persons that 

act as service providers to Covered Persons.  “Service 

Provider” is defined in the Dodd-Frank Act as any 

person that “provides a material service to a person in 

connection with the offering or provision by such 

covered person of a consumer financial product or 

service.”
13

  To return to the example above regarding a 

———————————————————— 
10 Id. § 1002(15)(A)(v).  

11 Id.§ 1002(15)(A)(v)(I).  Moreover, the Dodd-Frank Act 

provides that advertising “the nonfinancial goods or services of 

the seller on the stored value card or device is not in itself an 

exercise of substantial control over the terms and conditions.”  

Id. § 1002(15)(A)(v)(II). 

12 Moreover, the CFPB’s authority over depository covered 

persons is dependent upon whether the depository covered 

person has assets in excess of $10 billion.  While a full 

discussion of the CFPB’s authority over depository covered 

persons is beyond the scope of this article, in short, the CFPB 

has exclusive rulemaking and examination authority, and 

primary enforcement authority, over depository covered 

persons with assets in excess of $10 billion.  With respect to 

depository covered persons with assets less than $10 billion, the 

CFPB has exclusive rulemaking authority and participatory 

examination authority, but no enforcement authority, which 

instead is left with the institution’s prudential regulator.  Id. §§ 

1025, 1026.   

13
 Id. § 1002(26).   
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retailer that sells or reloads prepaid cards, while the 

retailer may not be subject to the CFPB’s jurisdiction 

directly as a covered person, given that it does not 

control the terms and conditions associated with the 

prepaid program, it may nevertheless fall under the 

CFPB’s jurisdiction if it operates as a service provider to 

such a covered person (in this example, the card issuer 

or program manager).  Regulatory oversight of service 

providers has taken on renewed importance given the 

recent enforcement actions brought by the CFPB against 

Capital One, Discover, and American Express, each of 

which are discussed in greater detail below.  

The CFPB has offered guidance on how it expects 

covered persons to evaluate, engage, and supervise their 

service providers.  Specifically, in CFPB Bulletin 2012-

03, the CFPB stated that it expects covered persons to 

oversee their business relationships with service 

providers in “a manner that ensures compliance with 

Federal consumer financial law.”  To limit a covered 

persons’ risk, the CFPB encourages covered persons to 

take steps to “ensure that their business arrangements 

with service providers do not present unwarranted risks 

to consumers.”  Bulletin 2012-03 goes on to provide that 

these steps should include, but are not limited to:   

(i) conducting thorough due diligence on service 

providers to ensure they understand their obligations 

under, and are capable of complying with, federal 

consumer financial law; (ii) requesting and reviewing 

service provider’s policies and procedures; (iii) 

implementing contractual provisions that provide clear 

expectations regarding compliance and enforceable 

consequences for violating any compliance-related 

responsibilities; (iv) establishing internal controls and 

on-going monitoring; and (v) taking prompt action to 

address fully any problems that arise, including 

terminating the relationship where appropriate.  Not 

surprisingly, this guidance is quite similar to that 

previously issued by other regulators, such as the FDIC 

and OCC, with respect to the relationships between 

banks and their service providers. 

Rulemaking Authority  

With respect to its rulemaking authority, the CFPB is 

authorized by Section 1022 of the Dodd-Frank Act to 

“exercise its authorities under federal consumer financial 

law to administer, enforce, and otherwise implement the 

provisions of federal consumer financial law.”
14

  The 

———————————————————— 
14 Id. § 1022(a).  The CFPB issued its first official final 

rulemaking in January when it implemented Section 1073 of 

the Dodd-Frank Act by issuing a rule amending Regulation E to 

impose various consumer protections on international 

electronic money transfers originating in the U.S.  Electronic  

Dodd-Frank Act specifically enumerates the federal 

consumer financial laws that the CFPB has authority to 

administer and enforce, which include the Electronic 

Funds Transfer Act,
15

 the Truth in Lending Act, the 

Truth in Savings Act, and the Fair Credit Reporting 

Act.
16

  In addition to the enumerated federal consumer 

financial laws, the Dodd-Frank Act also transferred 

authority over a number of rules and orders to the 

CFPB.
17

 

It is important to note that the CFPB’s rulemaking 

authority is not limited solely to those federal consumer 

financial laws transferred to it, but also includes the 

authority to prescribe rules that identify as unlawful any 

unfair, deceptive, or abusive act or practice in 

connection with any transaction for a consumer financial 

product or service.  As the Dodd-Frank Act defines 

                                                                                  
    footnote continued from previous column… 

    Fund Transfers (Regulation E), Bureau of Consumer Financial 

Protection, 77 Fed. Reg. 6194 (Feb. 7, 2012).  It should be 

noted that the CFPB’s ability to issue rulemakings is not 

absolute, but rather is limited in certain respects by the 

Financial Stability Oversight Council, which is tasked by the 

Dodd-Frank Act with identifying and monitoring risks posed to 

the American financial system.  Section 1023(a) of the Dodd-

Frank Act provides that the Financial Stability Oversight 

Council may, upon the petition of one of its members, set aside 

a final regulation prescribed by the CFPB, or any provision 

thereof, if it decides that the regulation or provision would put 

the safety and soundness of the U.S. banking system or the 

stability of the U.S. financial system at risk.   

15 It should be noted that the CFPB does not have authority over 

Section 920 of the Electronic Funds Transfer Act (commonly 

referred to as the “Durbin Amendment” to the Dodd-Frank 

Act), or its implementing regulations, which were promulgated 

by the Federal Reserve Board as Regulation II, 12 CFR Part 

235.  See Dodd-Frank Act § 1002(12)(C).    

16 Dodd-Frank Act § 1002(12).  

17 A list of the rules and orders that were transferred to the CFPB 

is provided for in Identification of Enforcement Rules and 

Orders, Bureau of Consumer Protection, 76 Fed. Reg. 45369 

(July 21, 2011).  The CFPB has final authority with respect to 

the interpretation of any federal consumer financial laws, rules, 

and orders transferred to it, notwithstanding any previous 

interpretation thereof by any other federal regulator.  Section 

1022(b)(4)(B) of the Dodd-Frank Act provides that, with 

respect to determining the meaning or interpretation of any 

provision of a federal consumer financial law, courts must defer 

to the interpretation of the CFPB as if it were the only agency 

authorized to apply, enforce, and interpret the provisions of  

the law.   
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“unfair” simply as an act that is likely to “cause 

substantial injury to consumers which is not reasonably 

avoidable by consumers,” and which is not “outweighed 

by countervailing benefits to consumers or competition,” 

this additional authority provides the CFPB with the 

latitude to exercise a significant amount of discretion in 

the regulation of a wide variety of activities.
18

 

Given the need for it to continue to focus on areas 

where it is required to issue a variety of regulations, such 

as the mortgage industry, and the fact that the prepaid 

industry is not among these areas, it appears unlikely 

that the CFPB will promulgate any new regulations 

directed at the prepaid industry until 2013 (or even 

later).
19

  However, the CFPB does maintain an active 

interest in further regulating the prepaid space, as 

evidenced by its May issuance of an Advanced Notice of 

Proposed Rulemaking,
20

 which sought public comment 

on the extension of the protections of Regulation E,
21

 

which implements the Electronic Funds Transfer 

Association  (“EFTA”), to general purpose reloadable 

open-loop prepaid cards (“GPR Cards”).  Citing the 

exponential growth of GPR Cards and a desire to ensure 

safety and transparency, the Notice posited 10 questions 

for public comment which were centered on four topics:  

(i) the extension of some or all of the protections of 

Regulation E to GPR Cards (such as error resolution 

rights and periodic statement requirements); (ii) GPR 

Card fees and disclosures; (iii) GPR Card features; and 

(iv) other information regarding GPR Cards (such as 

how issuers make cardholders aware of changes to 

applicable terms and conditions, and whether there is 

———————————————————— 
18 Dodd-Frank Act § 1031(c).  

19
 For example, Marla Blow, the CFPB’s Assistant Director for 

Cards and Payments, recently remarked that a follow-up to the 

ANPR regarding GPR cards discussed below should 

realistically be expected in the next 12 to 18 months.  Loraine 

DeBonis, A View from CFPB: Prepaid ANPR Follow-Up 

Unlikely for 12 to 18 Months, 6 PAYBEFORELEGAL Issue XVIII 

at 1.  Moreover, it is likely that a “larger participant” 

rulemaking (discussed in greater detail below) applicable to the 

prepaid industry will be issued before any prepaid-specific 

regulations will be issued by the CFPB, as doing so would 

allow the CFPB to glean information and highlight issues to be 

addressed in future regulations from its supervision of the 

larger participants in the industry.  See CFPB Strengthened in 

Wake of Election, ‘Larger Participant’ Definition for Prepaid 

Likely Before GPR Rules, PAYBEFORENEWS (Nov. 7, 2012).   

20
 A copy of the Notice is available at 

http://files.consumerfinance.gov/f/201205_cfpb_GPRcards_ 

ANPR.pdf.  

21
 12 C.F.R. § 1005.  

any other information relevant to GPR Cards that would 

help to inform the CFPB as it considers how to best 

address these products). 

As a practical matter, many GPR Cards are already 

subject to the vast majority of the provisions of 

Regulation E by virtue of a 2010 rule issued by the U.S. 

Treasury, which provides that any prepaid card used to 

receive federal payments (e.g., federal government 

benefit payments and federal tax refunds) must comply 

with, among other requirements, those provisions of 

Regulation E applicable to payroll cards.
 22

  Currently, 

GPR Card issuers offering direct deposit functionality 

are generally unable to identify which incoming amounts 

represent federal payments, and therefore unable to take 

steps to prevent them from being received, such that the 

rule effectively forced such issuers to make their GPR 

Cards compliant with the payroll card provisions under 

Regulation E.  In this sense then, the CFPB would 

simply be codifying the protections that many issuers 

have already implemented.  The open question, however, 

is whether the CFPB will follow the approach taken by 

the Treasury rule and subject GPR Cards to the payroll 

card provisions under Regulation E, or whether it will 

subject GPR Cards to the entirety of Regulation E or 

some other subset of its requirements. 

It is interesting that the CFPB only devoted two of the 

Notice’s 10 questions to its stated purpose:  the 

application of Regulation E to GPR Cards.  Instead, the 

requests for comment primarily focused on better 

understanding the function of GPR Cards and how 

consumers approach and interact with them, relative to 

other financial products.  One can read the Notice then 

as laying the groundwork for imposing requirements 

similar to those found in other regulations, such as the 

various disclosure requirements applicable to prepaid 

cards that are contained in Regulation E.  The CFPB is 

rather frank in this respect, providing that it sought the 

requested information in part to “determine how best to 

implement consumer protection rules” for GPR Cards, 

and that this information “will help inform the Bureau as 

to the contours of any proposed rulemaking concerning 

GPR Cards.”   

The CFPB has also begun venturing into the issue of 

state preemption with respect to prepaid cards.  In 

———————————————————— 
22

 Federal Government Participating in the Automated Clearing 

House, Financial Management Service, Fiscal Service, 

Treasury, 75 Fed. Reg. 80335 (December 22, 2010).  Payroll 

cards are generally subject to all of the requirements under 

Regulation E with the exception of those related to periodic 

statements, which have been substituted with more flexible 

requirements with respect to payroll cards.  12 C.F.R. § 210.5.   
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August, the CFPB issued a notice of its intent to 

consider and address requests received to determine 

whether the application of Maine and Tennessee’s 

unclaimed property laws to gift cards are inconsistent 

with, and preempted by, the requirements of the EFTA 

and Regulation E.
23

  The resulting ruling will be the 

CFPB’s first preemption determination.   

Briefly, both Maine and Tennessee have enacted 

similar unclaimed property statutes with respect to gift 

cards.  Maine’s Uniform Unclaimed Property Act 

provides that a gift obligation or stored value card is 

presumed abandoned “two years after December 31st of 

the year in which the obligation or the most recent 

transaction involving the obligation or stored value card 

occurred, whichever is later, including the initial 

issuance and any subsequent addition of value to the 

obligation or stored value card.”
24

  Similarly, 

Tennessee’s Uniform Disposition of Unclaimed 

(Personal) Property Act provides that a “gift certificate” 

in Tennessee is presumed abandoned if it remains 

unclaimed by the owner upon the earlier of “(1) [t]he 

expiration date of the certificate; or (2) [t]wo (2) years 

from the date the certificate was issued.”
25

  The issue 

———————————————————— 
23

 Bureau of Consumer Financial Protection, Electronic Funds 

Transfers; Intent to Make Determination of Effect on State 

Laws (Maine and Tennessee), August 16, 2012, available at 

http://files.consumerfinance.gov/f/201208_CFPB_Intent_to_ma

ke_preemption_determination.pdf.  Originally, a request was 

also received regarding New Jersey’s unclaimed property law.   

However, and as discussed in greater detail below, in the time 

since this request was submitted, New Jersey enacted changes 

to its unclaimed property statute that rendered the inconsistency 

with the EFTA and Regulation E moot. 

24
 33 M.R.S.A. § 1953(G).  Maine defines a “gift obligation” as an 

“obligation of a business association arising from a transaction 

between the business association and a consumer to provide 

goods or services at a future date.  This includes, but is not 

limited to, a gift certificate, gift card, on-line gift account or 

other representation or evidence of the obligation.”  Id. § 

1952(5-A).  A “stored value card” is defined as a “record 

evidencing a promise, made for consideration, by the seller or 

issuer of the record that goods or services will be provided to 

the owner of the record to the value shown in the record and 

includes, but is not limited to, a record that contains a 

microprocessor chip, magnetic stripe or other means for the 

storage of information, that is prefunded and for which the 

value is decreased upon each use.”  Id. § 1952(15-A). 

25  
T.C.A. § 66-29-135(a).  Gift certificates in Tennessee are not 

subject to this requirement if the issuer of the gift certificate 

does not impose a dormancy charge and the gift certificate:  (i) 

conspicuously states that the gift certificate does not expire; (ii) 

bears no expiration date; and (iii) states that a date of expiration  

under examination by the CFPB is whether these two-

year abandonment periods are preempted by the EFTA 

and its implementing provisions under Regulation E, 

which generally provide for a minimum validity period 

of five years.
26

  In both jurisdictions, issuers must report 

and transfer balances underlying abandoned gift cards to 

the state, after which the state resumes responsibility for 

the unclaimed gift card amount.  After the gift cards are 

transferred to the state, issuers can, if presented with the 

gift card by a consumer, either decline to honor the gift 

card (in which case the consumer could seek to reclaim 

his or her property by submitting an unclaimed property 

claim with the state) or allow the consumer to redeem it 

(in which case the issuer would thereafter seek 

reimbursement of the amount from the state by filing an 

affidavit). 

The CFPB has requested comment on a number of 

aspects regarding the interaction between the EFTA and 

the unclaimed property statutes applicable to gift cards 

enacted by Maine and Tennessee, including the 

following:  (i) the degree to which the varying dormancy 

periods provided by the EFTA on the one hand and 

Maine and Tennessee on the other are inconsistent, and 

how gift card issuers could comply with both and  

(ii) whether Maine and Tennessee’s unclaimed property 

statutes, as applied to gift cards, afford a greater degree 

of consumer protection than the EFTA.  Note that the 

CFPB’s final determination here may lead to interesting 

results with respect to the various state attempts to 

address budget shortfalls in part through accelerating 

abandonment periods for prepaid cards. 

Enforcement Authority  

In addition to its rulemaking authority, the CFPB also 

has broad authority to enforce the requirements of 

federal consumer financial law by conducting 

investigations, issuing subpoenas, demanding 

documents, conducting adjudicatory hearings, and 

issuing cease-and-desist orders.
27

  Moreover, the CFPB 

                                                                                  
    footnote continued from previous column… 

    on the gift certificate is not applicable in Tennessee.  Id. § 66-

29-135(c).  

26
 12 C.F.R. § 1005.20.  

27 These adjudicatory hearings will most likely arise from periodic 

examinations, as well as consumer complaints collected 

directly by the CFPB pursuant to a process established by 

Section 1034 of the Dodd-Frank Act.  The CFPB has issued a 

final rule which provides for the procedures to be followed in 

adjudicative proceedings.  See Rules of Practice for 

Adjudicative Proceedings, 77 Fed. Reg. 39058 (June 29, 2012).   
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has the authority to commence civil suits against anyone 

in violation of a Federal consumer financial law or 

regulation.  Perhaps most interestingly, the Dodd-Frank 

Act deputizes state attorneys general to enforce the 

CFPB’s rules against non-banks and state chartered 

banks in their jurisdiction, as well as Federal banks and 

thrifts (within stated preemption limits).
28

     

The CFPB has already been quite active in exercising 

its enforcement authority, as evidenced by the recent 

public enforcement actions against Capital One Bank 

(USA) N.A., Discover Bank, and American Express.  

With respect to Capital One and Discover, the CFPB 

found that call center vendors for these firms engaged in 

deceptive and misleading marketing practices related to 

the sale of credit card add-on products, such as credit-

score tracking, payment protection, and identity theft 

protection.  For example, the CFPB found that Capital 

One customers with challenged credit scores were routed 

to a third-party call center where the vendor employed 

high pressure tactics, misled consumers about the costs 

and benefits of these products, and, in certain instances, 

signed consumers up for these products without their 

consent.  Similar charges were levied against Discover.  

The total amount payable by Capital One under the 

consent order and a related order by the OCC was $210 

million, while the consent order with Discover Bank 

(which was a joint order issued with the FDIC) required 

it to refund approximately $200 million to more than 3.5 

million consumers and pay a $14 million civil money 

penalty.
29

  

With respect to American Express, the CFPB alleged 

that certain of its subsidiaries violated federal consumer 

financial law at every stage of the consumer 

                                                                                  
    footnote continued from previous page… 

    These rules are modeled on the uniform rules and procedures 

for administrative hearings adopted by other prudential 

regulators.   

28 Dodd-Frank Act § 1042(a)(2).  The Dodd-Frank Act adopts the 

holding of Cuomo, which authorized state law enforcement 

authorities to bring suit under state law against national banks, 

but denied them any “visitorial” powers.  Cuomo v. Clearing 

House Ass’n, LLC, 557 U.S. 519 (2009).  

29
 In re Capital One Bank (U.S.A.), N.A., File No. 2012-CFPB-

0001, available at http://files.consumerfinance.gov/f/201207 

_cfpb_consent_order_0001.pdf; In re Discover Bank, 

Greenwood, Delaware, Docket Numbers FDIC-11-5486, 

FDIC-11-551k & CFPB-0005, available at 

http://files.consumerfinance.gov/f/201209_cfpb_consent_order

_0005.pdf.  

experience.
30

  Specifically, the CFPB alleged that 

American Express deceived consumers into believing 

that they would receive $300 for signing up for a certain 

American Express card and made statements related to 

the settlement of prior debt, which were misleading.  

These American Express subsidiaries were also alleged 

to have charged unlawful late fees and failed to report 

consumer disputes to consumer reporting agencies.  In 

total, American Express agreed to refund an estimated 

$85 million to consumers and pay a $27.5 million civil 

monetary penalty.   

In addition to the large penalty amounts, each of the 

consent orders imposes a wide range of very specific 

requirements related to each bank’s operations going 

forward.  For example, the Capital One consent order 

contains a number of requirements applicable to the 

content of scripts used by call centers, and go so far as to 

say that that information provided orally must be 

“spoken and disclosed in a volume, cadence, and syntax 

sufficient for an ordinary consumer to hear and 

comprehend.”
31

  Further, Capital One is required to 

submit any periodic statements, disclosures, or notices 

required by the consent order to the CFPB for a letter of 

non-objection prior to implementation.
32

  The consent 

orders also include a variety of requirements related to 

one-time and on-going studies and audits, such as the 

obligation of American Express to engage an 

independent consultant to perform a detailed study of the 

bank’s management to determine whether it has the 

resources, skills, and experience to return the bank to a 

satisfactory compliance position, which must include, at 

a minimum, a review of the duties, responsibilities, 

qualifications and remuneration of the bank’s senior 

officers.
33

 

Although focused on credit cards (and in particular, 

credit card add-on products), these enforcement actions 

highlight the risks that prepaid issuers and program 

managers assume when they engage service providers to 

support an aspect of their programs.  More generally, 

these enforcement actions make apparent the 

———————————————————— 
30

 Copies of the various consent orders entered into with the 

American Express subsidiaries are available at 

http://www.consumerfinance.gov/pressreleases/cfpb-orders-

american-express-to-pay-85-million-refund-to-consumers-

harmed-by-illegal-credit-card-practices/.  

31
 See In re Capital One Bank (USA), N.A., File No. 2012-CFPB-

0001, at 10. 

32
 Id. at 13. 

33
 See In re American Express Centurion Bank, File No. 2012-

CFPB-0002, at 20. 

http://files.consumerfinance.gov/f/201207
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overarching importance of having rigorous compliance 

functions in place (and the associated cost for failing to 

do so).  Issuers and program managers should be 

cognizant of the aggressive stance the CFPB has taken 

initially and view these enforcement actions as a signal 

to re-evaluate their compliance programs and third-party 

oversight practices.  Specifically, these parties should   

(i) review their marketing and collateral materials to 

ensure that they comply with all relevant requirements, 

and can be clearly and easily understood by ordinary 

consumers; (ii) evaluate their third-party service 

provider relationships, including reviewing their service 

provider’s policies and procedures; and (iii) take stock of 

their own compliance systems, policies, and procedures 

(including their processes for reviewing and responding 

to consumer complaints), and supplement them where 

necessary.
34

 

Supervisory Authority  

While all non-depository covered persons are subject 

to the CFPB’s rulemaking and enforcement authority, 

the scope of its supervisory authority is more limited.  

Generally, the purpose of this supervisory authority, 

including examinations, is to:  (i) assess compliance with 

federal consumer financial laws; (ii) obtain information 

about activities and compliance systems or procedures; 

and (iii) detect and assess risks to consumers and to 

markets for consumer financial products and services.  

The Dodd-Frank Act specifically authorizes the CFPB to 

supervise non-bank mortgage companies, payday 

lenders, and private educational lenders.
35

  The CFPB’s 

supervision of other non-depository covered persons 

generally must be conducted via its supervision of 

“larger participants” in such markets.  Section 

1022(a)(1)(B) of the Dodd-Frank Act provides that the 

CFPB has supervisory authority over any covered person 

who “is a larger participant of a market for other 

consumer financial products or services, as defined by 

rule.”
36

 

In preparation for this required rulemaking, the CFPB 

issued a notice in June of 2011 that identified six 

markets that the CFPB was considered addressing in its 

———————————————————— 
34

 Concurrently with the issuance of the Capital One enforcement 

action, the CFPB issued a bulletin regarding its expectations for 

the sale and marketing of credit card add-on products.  CFPB 

Bulletin 2012-06.  

35 Dodd-Frank Act § 1024(a)(1).  

36
 The Dodd-Frank Act directs the CFPB to define such “larger 

participants” by rule, and required that an initial rule be issued 

by July 21, 2012.  Id. § 1024(a)(2).  

initial “larger participant” efforts:  (i) debt collectors;  

(ii) consumer reporting agencies; (iii) consumer credit 

and related activities; (iv) money transmitting, check 

cashing, and related activities; (v) prepaid cards; and  

(vi) debt relief services.
37

  To date, only the debt 

collection and consumer reporting markets have been 

addressed by the CFPB.  The CFPB issued a final rule 

regarding consumer reporting firms in July and a final 

rule regarding debt collectors in October.
38

   

Although the CFPB has not yet addressed the prepaid 

industry in a “larger participant” rulemaking, the final 

rules it has issued to date offer an opportunity to divine 

the scope and direction of the CFPB’s non-depository 

supervision program.  With respect to consumer 

reporting agencies, the final rule delineates “larger 

participants” in the market according to the combined 

annual receipts of the participant (as well as those of any 

affiliates) “resulting from” consumer reporting.
39

  Any 

firm with annual receipts of $7 million or more is subject 

to the CFPB’s supervisory authority.  This threshold will 

cover approximately 30 firms, or seven percent of 

market participants, which together account for 

approximately 94 percent of the industry’s receipts.
40

  

With respect to debt collection, the CFPB took a similar 

approach by qualifying those firms with annual receipts 

of more than $10 million as “larger participants.”
41

  The 

———————————————————— 
37

 Defining Larger Participants in Certain Consumer Financial 

Products and Service Markets, Bureau of Consumer Financial 

Protection, 76 Fed. Reg. 38059 (June 29, 2011). 

38
 Defining Larger Participants of the Consumer Reporting 

Market, Bureau of Consumer Financial Protection, 77 Fed. 

Reg. 42817 (July 20, 2012).  This rule became effective on 

September 30, 2012; Defining Larger Participants of the 

Consumer Debt Collection Market, Bureau of Consumer 

Financial Protection, 77 Fed. Reg. 65775 (Oct. 31, 2012).  The 

CFPB has stated that it intends to issue additional “larger 

participant” rules for other non-depository markets “in the 

future.”  See Fact Sheet: Credit Reporting Market, Consumer 

Financial Protection Bureau, available at 

http://files.consumerfinance.gov/f/201207_cfpb_factsheet_cred

it-reporting-market.pdf.  

39
 The rule defines “consumer reporting” broadly to include 

“collecting, analyzing, maintaining, or providing consumer 

report information, or other account information used or 

expected to be used, in any decision by another person  

regarding the offering or provision of any consumer financial 

product or service,” although certain activities are excluded.  

40
 This annual receipt threshold is applied according to the 

average of the previous three years’ receipts. 

41
 The final rule defines “consumer debt collection” as a “a debt 

collector’s collection of debt incurred by a consumer primarily  
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CFPB estimates that this threshold will subject 

approximately 175 of the 4,500 entities engaged in debt 

collection to its supervisory authority, or four percent of 

market participants, which together account for 

approximately 63 percent of the industry’s receipts.   

As an interesting foretelling for the prepaid industry, 

the CFPB stated in its final rule regarding consumer 

reporting that its broad definition of “consumer 

reporting” was by design that the CFPB will not be 

limited to supervising an entity with respect to those 

laws specific to its industry (e.g., the Fair Credit 

Reporting Act in the case of consumer reporting).  

Moreover, the consumer reporting final rule provides 

that once an entity is deemed a larger participant, the 

CFPB’s supervisory authority “is not limited to the 

products or services that qualified a person for 

supervision, but also includes other activities of such a 

person that involve other consumer financial products or 

services or are subject to Federal consumer financial 

law.”  The consequence of this position is that once an 

entity is found to be a “larger participant,” that entity is 

subject to the supervision of the CFPB for all of 

consumer financial products or services it offers – not 

just those that gave rise to the CFPB’s supervisory 

authority in the first place.
42

 

Finally, Section 1024(a)(1)(C) of the Dodd-Frank Act 

gives the CFPB authority to supervise non-depository 

covered persons when it has reasonable cause to 

determine, after notice and an opportunity to respond, 

that the person is engaging, or has engaged, in conduct 

that poses risks to consumers with regard to the offering 

or provisions of consumer financial products or services.  

In May, the CFPB issued a proposed rule which outlines 

how this aspect of its supervisory authority will 

operate.
43

  The proposed rule affords non-depository 

                                                                                  
    footnote continued from previous page… 

    for personal, family, or household purposes, and related to a 

consumer financial product or service.”  77 Fed. Reg. at 65798.   

42
 77 Fed. Reg. at 42880 (“Accordingly, the Bureau concludes that 

if an entity is subject to the Bureau’s supervisory authority, the 

Bureau may examine the entire entity for compliance with all 

Federal consumer financial law, assess enterprise-wide 

compliance systems and procedures, and assess and detect risks 

to consumers or to markets for consumer financial products and  

services posed by any activity of the entity, not just activities 

that initially rendered the entity subject to Bureau 

supervision”); see also 77 Fed. Reg. at 65776, note 15.  

43
 Procedural Rules To Establish Supervisory Authority Over 

Certain Nonbank Covered Persons Based on Risk  

 

covered persons certain due process rights.  First, a non-

depository covered person must receive notice that the 

CFPB may have “reasonable cause” (which can arise 

from the centralized consumer-complaints database the 

CFPB is required to establish and maintain) to determine 

that it is, or has engaged in, conduct that poses risks to 

consumers or markets.  Once received, the firm has 20 

days to file a written response that includes all records, 

documents, or other items supporting its claims and, if 

desired, a request to provide a supplemental oral 

response.  The CFPB must respond to the oral response 

request within 14 days.  Discovery is not permitted 

concerning the oral response, no witnesses may be 

called, and it does not constitute a hearing on the record.  

In any event, the CFPB must make a determination 

within 45 days of a timely filed response or of providing 

notice if no response is filed.  Any CFPB determination 

and order that a non-depository covered person is subject 

to its supervisory authority is applicable for two years, 

but the firm could petition to terminate the order sooner.  

At any time during the proceeding, a non-depository 

covered person could consent to the CFPB’s supervisory 

authority, but consenting waives a firm’s right to petition 

the CFPB to terminate its supervisory authority. 

THE PREPAID ACCESS RULE  

The Prepaid Access Rule, which was promulgated by 

FinCEN in July of 2011 and generally became effective 

on March 31, 2012, expanded the parties subject to the 

Bank Secrecy Act to include providers and sellers of 

stored value (which the Rule has redefined as Prepaid 

Access), and expanded the obligations of those parties 

involved in the distribution of prepaid access.
44

  The 

Prepaid Access Rule is a product of the Credit Card 

Accountability and Disclosure Act of 2009, which 

directed the Secretary of the Treasury to regulate the 

“sale, issuance, redemption, or international transport of 

stored value.”  In response, in 2011 FinCEN issued two 

new rules that amended the BSA regulations applicable 

to Money Services Businesses (“MSBs”) that provide or 

sell stored value:  (i) an MSB definitional rule that 

excludes “money transmitters” from those entities 

involved in the sale and management of prepaid access 

                                                                                  
    footnote continued from previous column… 

    Determination, Bureau of Consumer Financial Protection, 77 

Fed. Reg. 31226 (May 12, 2012).   

44
 Bank Secrecy Act Regulations – Definitions and Other 

Regulations Relating to Prepaid Access, 76 Fed. Reg. 45403 

(July 29, 2011).   
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programs
45

 and (ii) the Prepaid Access Rule, which 

comprehensively regulates prepaid access.  

The thrust of the Prepaid Access Rule is definitional, 

with the defined terms “prepaid access,” “prepaid 

program,” “provider of prepaid access,” and “seller of 

prepaid access” being the most central.  Stated generally, 

the Rule applies to “prepaid access” provided under a 

“prepaid program,” and only applies to non-bank 

“providers” and “sellers” of prepaid access.  The Rule 

further provides certain qualified and non-qualified 

exceptions to this general rule, each of which is 

discussed in further detail below.  

The Rule defines “prepaid access” as “access to 

funds, or the value of funds that have been paid in 

advance and can be retrieved and transferred at some 

point in the future through an electronic device or 

vehicle, such as a card, code, electronic serial number, 

mobile identification number, or personal identification 

number.”
46

  What this definition makes clear is that 

prepaid access is not itself a device or vehicle, but rather 

that such a device or vehicle is the means through which 

prepaid funds are accessed.  FinCEN intentionally 

crafted a broad definition of prepaid access in order to 

capture future developments and technological 

advancements in the prepaid industry.  The Rule does 

distinguish closed-loop prepaid access, which is 

important to the application of the exceptions discussed 

below.  The Rule defines closed-loop prepaid access as 

“prepaid access to funds or the value of funds that can be 

used only for goods and services involving a defined 

merchant or location (or set of locations), such as a 

specific retailer or retail chain, a college campus, or a 

subway system.”
47

   

As stated above, the Rule generally only applies to 

prepaid access that is provided under a “prepaid 

program.”
 48

  A prepaid program is defined as “an 

———————————————————— 
45

 Bank Secrecy Act Regulations; Definitions and Other 

Regulations Relating to Money Services Businesses, Financial 

Crimes Enforcement Network, 76 Fed. Reg. 43585 (July 21, 

2011).  

46
 31 C.F.R. § 1010.100(ww).  

47
 Id.  §1010.100(kkk).  

48
 There is one exception to this general statement.  The sale of 

prepaid access (including closed-loop prepaid access) to funds 

that exceed $10,000 to any person during any one day, by a 

seller that has not implemented policies and procedures 

reasonably adapted to prevent such a sale, would subject the 

seller to certain obligations under the Prepaid Access Rule  

 

arrangement under which one or more persons acting 

together provide(s) prepaid access.”
49

  The Rule 

provides certain unqualified and qualified circumstances 

in which a particular arrangement involving prepaid 

access will not fall within the definition of a “prepaid 

program,” and thus are not subject to the requirements of 

the Rule.  Commentary issued with the Rule provides 

that these exceptions are warranted on the grounds that 

they present a lower risk for money laundering or other 

illegal activities and, therefore, do not call for the same 

level of regulation.
50

  

The first exemption provides that the provision of 

closed-loop prepaid access to funds not to exceed $2,000 

in daily maximum value is not a “prepaid program.”
51

  

Reloads of closed-loop prepaid access are permissible, 

provided that the $2,000 daily maximum value limitation 

is not exceeded.  However, if the program allows for 

cash redemptions (other than those required by law), the 

exemption will be lost.  A second unqualified exemption 

provides that prepaid access that is solely funded by 

government sources is not a prepaid program.
52

  This 

exemption will apply so long as the government agency 

is the sole source of funds.  For example, prepaid access 

that is funded initially with a tax refund payment, but 

that subsequently could be reloaded from other sources 

would not qualify for the exemption, as the government 

agency would not be the sole source of funds.  Finally, 

the Rule provides an unqualified exemption for flexible 

spending and dependent care funded prepaid access.
53 

In addition to the three unqualified exemptions 

discussed immediately above, the Rule also provides two 

qualified exemptions:  (i) prepaid access to employment 

benefits, incentives, wages, or salaries and (ii) prepaid 

access to funds not to exceed $1,000 maximum value 

and from which no more than $1,000 maximum value 

can be initially or subsequently loaded, used, or 
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    regardless of whether such prepaid access is offered under a 

“prepaid program.”  Id. § 1010.100(ff)(7)(ii). 

49
 Id.  § 1010.100(ff)(4)(iii).  

50
 76 Fed. Reg. at 45406.  

51
 31 C.F.R. § 1010.100(ff)(4)(iii)(A). 

52
 Id.  § 1010.100(ff)(4)(iii)(B).  

53
 Id.  § 1010.100(ff)(4)(iii)(C).  This exemption applies to 

flexible spending accounts and health reimbursement 

arrangements only, and not to health spending accounts, as 

those accounts commingle health and non-health-related funds.  
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withdrawn on any day through any device or vehicle.
54

  

These exemptions are qualified because FinCEN deems 

these prepaid programs to pose heightened risks for 

money laundering or other illegal activities.  

Specifically, if either of these programs permit any of 

the following, they will be considered a “prepaid 

program” for the purposes of the Rule:  (i) transmittal of 

funds or value internationally; (ii) transfers between or 

among users of prepaid access within a prepaid program; 

and (iii) loading additional funds or the value of funds 

from non-depository sources.
55 

As stated above, the requirements of the Rule only 

apply to providers and sellers of prepaid access.  The 

provider of prepaid access is the participant within a 

prepaid program that agrees to serve as the principal 

conduit for access to information from its fellow 

program participants.
56

  The Rule takes an agreement 

approach for defining the provider of prepaid access by 

stating that the participants in each prepaid program 

must determine a single participant within the prepaid 

program to serve as the provider of prepaid access.
57

  

Where no one is designated as the provider of prepaid 

access, the Rule provides the following five criteria that 

FinCEN will consider in determining the appropriate 

party to be deemed the provider of prepaid access for a 

particular program:  (i) organizing the prepaid program; 

(ii) setting the terms and conditions, and determining 

that the terms have not been exceeded; (iii) determining 

the other businesses that will participate in the prepaid 

program; (iv) controlling or directing the appropriate 

party to initiate, freeze, or terminate prepaid access; and 

———————————————————— 
54

 Id.  § 1010.100(ff)(4)(iii)(D). 

55
 FinCEN has further explained this limitation regarding non-

depository reloads FAQs issued regarding the Prepaid Access 

Rule.  See Frequently Asked Questions, Final Rule – 

Definitions and Other Regulations Relating to Prepaid Access, 

available at http://www.fincen.gov/news_room/nr/html 

/20111102.html.  Specifically, Prepaid Access Rule FAQ 14 

provides that “loading additional funds or the value of funds 

from non-depository sources” means providing funds or the 

value of funds intended for prepaid access by means of an 

entity that is not a depository institution, where that entity will 

then arrange for the funds to be available through the prepaid 

access.”  The Prepaid Access Rule FAQs go on to provide that 

reloads “that are not made through a depository institution 

would include, but are not limited to, reloads through a retail 

store transaction (e.g., cash, check, or credit card), wire 

transfers originating at money services businesses, or checks 

payable to a payee other than the provider of prepaid access.”   

56
 31 C.F.R. § 1010.100(ff)(4)(i). 

57
 Id.  

(v) engaging in activity that demonstrates oversight and 

control of the prepaid program.
58

   

A recurring question since the Prepaid Access Rule 

was issued is whether a bank can be designated as the 

provider of prepaid access.  A recent ruling issued by 

FinCEN has provided guidance on this question by 

providing that a bank cannot be designated as the 

provider of prepaid access.
59

  The Ruling provides that, 

because “provider of prepaid access” is a defined type of 

MSB, and banks are by definition excluded from being 

an MSB, a bank cannot be “designated as the provider of 

prepaid access for any defined MSB prepaid access 

program.”  However, where a bank exercises primary 

oversight and control over a prepaid access program, no 

participant in the prepaid access program is required to 

register as the provider of prepaid access.
60

  Although 

the Ruling provides that this result cannot be achieved 

by a contractual designation alone, such a designation 

would, according to the Ruling, serve as evidence of a 

bank’s oversight and control over an arrangement to 

provide prepaid access.
61

  Accordingly, while the Ruling 

is not a clear roadmap for establishing bank-centric 

prepaid access programs, it does operate to emphasize 

the need to marshal facts in support of the conclusion 

that the bank is the party responsible for controlling the 

program itself, one of which can be a contractual 

designation.  

In addition to providers of prepaid access, the Rule 

also establishes sellers of prepaid access as a category of 

MSBs.  A seller of prepaid access is defined by the Rule 

as including any person that receives funds in exchange 

———————————————————— 
58

 Id.  § 1010.100(ff)(4)(ii). 

59
 FIN-2012-R0003 (May 23, 2012).  

60
 See also Note 26, 76 Fed. Reg. at 45405 (“By virtue of the 

regulatory definition of a money service business, neither a 

bank nor any other participants in the bank-centered prepaid 

program would be required to register with FinCEN”);  Prepaid 

Access Rule FAQ 9 (“In situations in which a bank exercises 

‘principal oversight and control,’ no participant is required to 

register as the provider of prepaid access; however, if a 

participant other than a bank chooses to register, that 

participant is the provider of prepaid access and has the 

responsibilities under the rule notwithstanding the bank’s 

participant in the prepaid program”). 

61
 The Ruling is careful to provide that even if a bank partner were 

deemed to be exercising principal oversight and control over 

the program, such that no other participant would be required to 

register as a provider of prepaid access for the program, other 

participants in the prepaid program may still be considered 

sellers of prepaid access.   

http://www.fincen.gov/news_room/nr/html


 

 

 

 

 

February 2013                                                                                                                                                                                        Page 20 

for an initial loading or subsequent loading of prepaid 

access if that person:  (i) sells prepaid access offered 

under a prepaid program that can be used before 

verification of customer identity or (ii) sells prepaid 

access to funds exceeding $10,000 to any one person 

during any one day, and does not have policies 

“reasonably adapted” to prevent such a sale.  Stated 

negatively, a person is not a seller of prepaid access with 

respect to a sale of prepaid access that:  (i) does not fall 

with the definition of a prepaid program or (ii) includes 

one or more of the features that would cause the prepaid 

access to fall within the definition of a prepaid program 

(e.g., international use, person-to-person transfers, or 

non-depository reloads), but does not make such features 

available prior to collection and verification of customer 

information.
62

 

With respect to having policies reasonably adapted to 

prevent $10,000 sales, FinCEN has provided that no 

single set of policies and procedures is appropriate.  

Rather, these policies and procedures should be risk-

based and appropriate given the particular retailer in 

question, taking into accounts such facts as the typical 

customers, location, and the volume of sales.  Moreover, 

the Prepaid Access Rule FAQs provide that “the fact that 

a retailer sells over $10,000 in prepaid access to one 

person in one day does not in and of itself mean that the 

retailers’ policies and procedures are not ‘reasonably 

adapted to prevent such a sale.’”
63

  Additionally, 

FinCEN has provided clarity regarding what constitutes 

a non-depository reload.  Prepaid Access Rule FAQ 6 

provides that an entity reloading prepaid access from a 

non-depository source is a “seller” subject to the Rule if 

it:  “(1) reloads funds onto prepaid access that is part of a 

prepaid program not subject to initial customer 

verification; or (2) both reloads in excess of $10,000 for 

any person on any given day, and does not have policies 

and procedures reasonably adapted to prevent such 

reloading from any person on any given day.”   

The obligations placed on providers and sellers are 

similar with one large exception:  while providers of 

prepaid access are required to register with FinCEN as 

———————————————————— 
62

 Additionally, it should be noted that business-to-business sales 

are not covered by the Rule.  See Prepaid Access Rule FAQ 5 

(“This type of activity would not subject a business to the 

prepaid access regulation regardless of whether the activity 

exceeded $10,000 to one business (i.e., person) in one day.  The 

definition of “seller” is intended to address sales to the end 

user/consumer of the prepaid access product, not to apply to 

businesses in the distribution channels that move the prepaid 

access products to the market.”).  

63
 Prepaid Access Rule FAQ 4.  

an MSB, sellers of prepaid access are not required to 

register.  Both providers and sellers of prepaid access 

are, however, required to:  (i) implement an anti-money 

laundering program; (ii) report suspicious activity;  

(iii) comply with certain stated record keeping 

requirements; (iv) respond to law enforcement requests; 

(v) collect customer identification information (e.g., 
name, birth date, address, and identification number); 

and (vi) establish procedures to verify the identity of a 

person who obtains prepaid access under a prepaid 

program.     

ESCHEATMENT OF PREPAID CARDS IN NEW 
JERSEY 

Legislation recently signed by New Jersey Governor 

Chris Christie has brought to a close (albeit temporarily) 

one of the most tumultuous issues in the recent history of 

the prepaid industry:  the treatment of prepaid cards 

under New Jersey’s unclaimed property statute.  

Legislation passed by the State of New Jersey in 2010 

required that unused funds associated with prepaid cards 

escheat to the State after two years of inactivity and 

forced retailers to collect certain identifying information 

from customers at the point of sale.  This legislation 

spawned high-stakes lawsuits and pushed the largest 

prepaid card distributors to pull their gift cards out of the 

state.  While the recently passed legislative solution has 

allowed these distributors to re-enter New Jersey, the 

prepaid industry’s issues with New Jersey’s approach 

were effectively deferred.   Unless additional steps are 

taken, these issues are likely to re-emerge in the not-so-

distant future.  

All 50 states, as well as the District of Columbia, 

Guam, Puerto Rico, and the U.S. Virgin Islands have 

enacted abandoned property laws, with the majority 

being modeled on one or a combination of the Uniform 

Unclaimed Property Acts of 1954, 1966, 1981, and 

1995.  These laws are often called unclaimed property or 

escheatment laws.  Generally, these laws require the 

holders of property owned by a third party to report and 

remit to the state such property after a specified number 

of years of owner inactivity, which is referred to as the 

dormancy period.  Unclaimed property laws are 

custodial in nature; the original property owner still 

maintains the right to the property, with the idea being 

that the state will provide for the safekeeping of the 

property in order to reunite it with its owner.  Often, 

these laws will require the holder to attempt to return the 

property by contacting the owner, using the owner’s last 
known name and address.  Additionally, these laws often 

impose certain restrictions with respect to specific 

categories of property, such as restrictions on dormancy 

or inactivity fees applied to prepaid cards.  
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In Texas v. New Jersey,
64

 the U.S. Supreme Court 

established a set of priority rules which determine which 

state’s unclaimed property laws apply and, consequently, 

to which state the unclaimed property should escheat.  

The first priority rule provides that the property escheats 

to the state of the owner’s last known address, as shown 

by the holder’s records.  If the owner’s last known 

address is unknown or the owner’s address is in a state 

which does not provide for the escheatment of such 

property, under the second priority rule, the property 

escheats to the holder’s state of incorporation.  The 

operation of these priority rules allow for certain escheat 

and tax-planning opportunities for prepaid card issuers.  

For example, if a holder were to sell anonymous prepaid 

cards where the identity of the owner was unknown, and 

the holder was incorporated in a state that had favorable 

escheat laws, the holder may be able to book the 

unredeemed gift card balance as income (known as 

“breakage income”) rather than escheating it to the state, 

after the expiration of the dormancy period.   

In 2010, the State of New Jersey amended its 

unclaimed property laws with respect to stored value 

cards in an attempt to remove these income 

opportunities.  The law covered nearly all stored value 

cards and prohibited all dormancy or similar fees for 

inactivity, as well as any language in any agreement with 

respect to the property (e.g., the cardholder agreement) 

which suggested that the property may be subject to such 

fees.  The law applied a two-year dormancy period, and 

it did so retroactively to any cards outstanding as of July 

1, 2010.  Most importantly to the prepaid industry, the 

law required issuers to obtain the name and address of 

the purchaser or owner of the card and, at a minimum, 

maintain a record of the zip code of the purchaser or 

owner.  Finally, the law instituted a “place of purchase 

presumption”:  if the issuer did not have the name and 

address of the purchaser or owner, the address was 

presumed to be that of the location where the card was 

sold.   

The New Jersey Retail Merchants Association, the 

New Jersey Food Council, and American Express 

quickly filed suit against the State of New Jersey seeking 

to enjoin this application of this new unclaimed property 

law.
65

  The suit eventually found its way to the Third 

Circuit Court of Appeals, where the court offered what 

amounted to a split decision.  The court enjoined New 

———————————————————— 
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reaffirmed in Pennsylvania v. New York, 407 U.S. 223 (1972) 

and Delaware v. New York, 507 U.S. 490 (1993). 
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 American Express Travel Related Services Co., Inc. v. 
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Jersey from enforcing its two-year dormancy period 

retroactively with respect to cards redeemably solely for 

goods and services on the grounds that such rule violated 

the Contracts Clause under Article I of the U.S. 

Constitution.  Moreover, the court enjoined New Jersey 

from enforcing its place-of-purchase presumption on the 

grounds that such a presumption was preempted by 

federal common law.  Specifically, the court ruled that 

this place-of-purchase presumption conflicted with the 

second priority rule established in Texas v. New Jersey.  

However, the court upheld the data collection provisions 

on the grounds that such efforts “rationally furthers 

[New Jersey’s] legitimate interest in determining which 

state has the right to escheat the abandoned property 

under the first priority rule.”  Both American Express 

and the State of New Jersey appealed this ruling to the 

U.S. Supreme Court, but both petitions were denied.   

Reaction to the Third Circuit’s decision, and in 

particular the requirement that issuers obtain certain 

customer identification information at the point of sale, 

was immediate.  InComm, Blackhawk, and American 

Express all announced that they would cease offering 

gift cards in New Jersey.  The parties cited a number of 

factors for this decision, but generally they argued that it 

would be difficult, if not impossible, to have their 

retailer partners collect customer identification 

information without significantly increasing their costs, 

raising considerable consumer privacy concerns, and 

negatively impacting the customer check-out experience.   

In the end, legislation was signed into law by 

Governor Christie in June which essentially deferred this 

debate.  The bill, which went into effect immediately, 

extended the dormancy period from two to five years, 

applicable to all stored value cards issued on or after 

July 1, 2010,
66

 and repealed the prior law’s “place-of-

purchase presumption.”  The bill also retained the prior 

law’s requirement that card issuers obtain the name and 

address of the purchaser or owner of each stored value 

card issued or sold, and maintain, at a minimum, the 

purchaser or owner’s zip code.  However, the effective 

date for this requirement was extended for four years to 

July 1, 2016.   

Although InComm, Blackhawk, and American 

Express have begun to offer gift cards in New Jersey 

again, they have expressed reservation at the continued, 

———————————————————— 
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albeit delayed, effort on the part of New Jersey to collect 

customer information at the point of sale.  Brooks Smith, 

the President and CEO of InComm, was quoted as 

saying that InComm plans to “continue selling gift cards 

in New Jersey indefinitely as long as there is no 

requirement to collect consumer data at the point of 

sale.”
67

  Given the current economic environment and 

the resulting pressure on state budgets, it would seem 

that state efforts to tilt the application of escheatment 

statutes to prepaid cards in their favor are likely to 

continue to emerge. ■ 
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