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The FAA after American Express Co. v. Italian Colors
Restaurant

On February 27, 2013, the U.S. Supreme Court will hear oral arguments regarding the scope
of the Federal Arbitration Act (FAA) in American Express Co. v. Italian Colors
Restaurant, No. 12-133, 2012 WL 3096737 (U.S. Nov. 9, 2012). Specifically, the Court will
determine if the FAA authorizes courts to invoke federal substantive law of arbitrability to
invalidate arbitration agreements. The outcome of this case may continue the pro-arbitration
trend reflected in the Court’s most recent decisions concerning the FAA or it may halt the tide
and recognize a “vindication of rights” exception to arbitration agreements.

In American Express, a group of merchants claims that American Express Co. (Amex)
violated federal antitrust laws. This group agreed to pay fees for each transaction where
consumers used Amex credit cards, notwithstanding the fact that Amex’s fees are generally
higher than competitor companies. Until  recently, Amex only offered one type of credit card,
which required consumers to pay off their balances in full. Amex later introduced a credit card
requiring only partial monthly payments. While Amex diversified its credit card offerings to
consumers, it continued to require that merchants pay the same fees for both kinds of credit
cards even though one does not guarantee immediate payment in full.

This case has a long procedural history. At the trial level, the U.S. District Court for the
Southern District of New York dismissed the suit because the agreement included a bilateral-
arbitration provision and a class-arbitration waiver. On appeal, the U.S. Court of Appeals for
the Second Circuit held the provision unenforceable because it immunized Amex from
antitrust liability by “removing the plaintiffs’ only reasonably feasible means of recovery.” In
re Am. Exp. Merchants’ Litig., 554 F.3d 300, 320 (2d Cir. 2009) (Amex I). The U.S.
Supreme Court subsequently vacated and remanded this case for reconsideration in light of
Stolt-Nielson S.A. v. Animal Feeds Int’l Corp., 599 U.S. 662 (2010).

On remand, the Second Circuit reaffirmed its decision that the arbitration provision was
unenforceable. In re Am. Exp. Merchants’ Litig., 634 F.3d 187, 204 (2d Cir. 2011)
(Amex II). The Second Circuit later reasoned that its decision was consistent with the U.S.
Supreme Court’s decision in AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011)
because its analysis “rest[ed] squarely on a vindication of statutory rights analysis—an issue
untouched in Concepcion.” In re Am. Exp. Merchants’ Litig., 681 F.3d 139, 139 (2d Cir.
2012) (Amex III). The U.S. Supreme Court in Concepcion held that the FAA preempted
California law, which barred class-action waivers in consumer contracts. 131 S. Ct. at 1750–
51.

By distinguishing American Express from Concepcion, the Second Circuit created an
opportunity for the U.S. Supreme Court to clarify ambiguity that has abounded since
Concepcion was decided. Read narrowly, Concepcion merely deals with state preemption
laws and unconscionability principles and leaves intact a mechanism for consumers to
challenge a class waiver under a “vindication of rights” theory. Read broadly, Concepcion
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rejects that theory and related policy concerns. See, e.g., Coneff v. AT&T, 673 F.3d 1155
(9th Cir. 2012) (construing Concepcion broadly). Experts are predicting that the Court will
ultimately continue its pro-arbitration trend and find the vindication-of- rights theory
inapplicable. In any event, the legal world will be watching.

— Deborah Kang, Paul Hastings LLP, Los Angeles, CA, with Adam Reich, Paul
Hastings LLP, Los Angeles, CA

 
February 19, 2013

Debating the Two-Year Option and Declining Enrollment

The fate of law schools and legal education has taken center stage lately as law schools face
declining enrollment and questions about the utility of the 3L year. First came New York
University (NYU) School of Law’s announcement last fall that it was revamping its third-year
curriculum, offering more international learning opportunities, and increased internships in
Washington, D.C. with federal government agencies. In January, the dean of Northwestern
University School of Law, Daniel Rodriguez, and Professor Samuel Estreicher at NYU School
of Law co-authored an opinion piece in the New York Times describing a proposed rule
change that would allow students to sit for the New York bar exam after two years of law
school. (The chief judge of the New York Court of Appeals agreed that the proposal has
merit and should be studied and considered.) Dean Rodriguez and Professor Estreicher
argued that law schools should offer two-year and three-year options, with students opting
for which one they want to take.

The cost of three years of legal education and the shrinking of the legal market from the pre-
2008 heyday appears to be influencing potential law students. For example, as of late
January 2013, the number of law-school applications was approaching a 30-year low.
Applications to law school in 2013 are down 20 percent from 2012 and 38 percent from 2010,
while medical-school applications and business-school applications are staying steady or
rising. With the average graduate from a private law school $125,000 in debt from legal
education, and the number of recent law-school graduates finding full-time jobs requiring a
state bar license down to less than 60 percent, law school is no longer the route to financial
stability it once was.

The ABA Task Force on the Future of Legal Education is studying all of these issues as it
considers proposals to improve the legal-education system. The two-year law-school
proposal is popular, as is requiring more practical training. One proposal calls for the creation
of legal-technician training outside of the formal law-school degree, which would create a
class of limited-license legal technicians similar to nurse practitioners in the medical field.
The task force plans to issue a report this fall and bring final recommendations to the ABA
House of Delegates in early 2014.

— Lindsey Nelson, Nixon Peabody LLP, Washington D.C.

 
February 7, 2013

Developing Litigation Skills Through Pro Bono Work

On November 8, 2012, the Young Advocates Committee along with the Pro Bono & Public
Interest Committee presented a webinar, "Developing Litigation and Trial Skills Through Pro
Bono." The panel was moderated by Justin Heather and included Angela C. Vigil,
partner/director of Pro Bono and Community Service at Baker & McKenzie, and Margaret
(Peggy) Jurow, vice president and assistant general counsel at Legal Services of New
Jersey. The panelists described how each reached their present positions and covered the
why, how, and where of pro bono work. The panel provided not only inspiration for why
attorneys should do pro bono work but also practical tips for incorporating pro bono work into
young attorneys' already busy workloads.

Why do pro bono work? Perhaps most obviously, there is a large need for pro bono
attorneys, especially in the current economy where many people cannot afford attorneys.
Even with all the necessary information, an unrepresented individual is statistically less likely
to win their case. Pro bono cases also provide young attorneys with opportunities to develop
skills that are otherwise harder to develop as early on. Young attorneys can be lead lawyers
on a case, make the important decisions, and try cases in court. Additionally, pro bono work
provides opportunities to network, and, in some cases, even be publicly recognized for
exceptional work.

Who are pro bono clients? One often overlooked aspect of the discussion covered the
kinds of clients typically found in pro bono work. Often, the client has less legal or business
knowledge than the typical big firm client. This requires slightly different communication skills
from the attorney. Pro bono clients also have a limited budget that the litigation plan needs to
reflect, so attorneys may need to find creative and less expensive alternatives than they
might be used to, such as free research resources.

What skills are developed? Pro bono work allows attorneys to develop many skills.
While the specific skills depend on the type of work, almost all pro bono work includes
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