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Preface
The BUSINESS LAW DESKBOOK aims to provide the prac-

titioner with a user-friendly discussion and analysis of roughly
forty business law topics, which the Authors have divided into
ten categories: (i) business organizations; (ii) contracts and com-
mercial transactions; (iii) employment law; (iv) intellectual prop-
erty law; (v) advertising and distribution law; (vi) environmental
law; (vii) securities & mergers/ acquisitions; (viii) dissolution &
bankruptcy; (ix) business litigation; and (x) miscellaneous topics
in business law (including “Internet law and collection remedies”).

To the extent that business law topics are becoming increas-
ingly interconnected and interdependent, the Authors believe
that it is helpful, if not essential, to provide the practitioner with
a handy resource that discusses these topics in an integrated
fashion. For example, an attorney representing a company with
an Internet website must confront a myriad of interconnected
legal issues, such as copyright law, trademark law, publicity law,
distribution law, antitrust law, advertising law, defamation,
privacy, online contracts, online sales, taxation, Internet law,
business litigation, and collection remedies. Not to mention the
need for a start- up Internet company to select an entity, hire
and �re employees, enter into equipment leases, raise capital,
and consider fundamental structural options, such as mergers,
sale of business, or bankruptcy.

The Authors intend that the Deskbook will become precisely
the type of resource that practitioners will expect and demand
amid this dynamic legal landscape. The key to achieving a
comprehensive yet compact business law resource requires that
the Authors eschew “highly specialized” materials and “highly
specialized” �elds of law. More speci�cally, the de�nition of
“highly specialized” that best embodies the Authors’ purposes
may be the following: generally, a �eld of law is “highly special-
ized” when one or more of the following criteria are met: (i) the
area of practice is so self-contained that it has its own set of
codes, rules, and procedures; (ii) the area of practice is uniformly
regarded as a “specialty” among practitioners; (iii) practitioners
within that specialty are presumed to already possess numerous
resources for that specialized �eld; and (iv) attorneys have no
expectation that a publication addressing “business law” would
include these “highly specialized” materials. Accordingly, the fol-
lowing areas of law are omitted (even though they otherwise �t
within the rubric of “business law”): tax law (although chapter 6
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provides a primer on federal taxation as relates to “choice of
entity”), insurance law, banking law, the law of investment
companies, and other industry-speci�c areas of law.

The Deskbook o�ers many features that the Authors believe
will enhance its usefulness to the reader. Speci�cally:

1. The Deskbook eschews reliance on pocket parts in favor of
an annual, softbound publication. This allows the Authors
to revise the Deskbook annually. An annual publication af-
fords the reader with the most timely material available.

2. Each chapter of the Deskbook will be completely revised
and updated annually; some chapters will be rewritten
entirely.

3. As appropriate, each chapter incorporates additional
“practice pointers.”

4. The Deskbook aims to become a uni�ed, integrated work,
rather than an amalgamation of disparate chapters. Al-
though the Deskbook focuses on substantive (and not
procedural) law, it addresses both transactional and
litigation-oriented issues in equal measure. For example,
the employment law sections are primarily litigation
oriented, while the business entities chapters tend to focus
on transactional aspects. With that said, most of the
chapters aim to represent a balanced blend of transactional
and litigation issues so as to maximize the usefulness to
the reader. In addition, many of the chapters feature
sample forms to facilitate the reader’s drafting of transac-
tional business agreements and other documents.

The Authors acknowledge the signi�cant and substantial con-
tribution of fellow Thomson-West authors, including the law �rm
of Kinney & Lange, P.A. (intellectual property law). The
Deskbook could not have been written without—and to a great
extent whatever analytical sophistication resulted is—the prod-
uct of their enormous contributions. In adapting their publica-
tions to the Deskbook, it was necessary to condense, edit, and
sometimes eliminate material (and any errors or omissions that
remain are ours). Finally, the Authors stress that they intend
that the Deskbook become a useful resource for any attorney
requiring guidance on important issues pertaining to business,
commerce, employment, intellectual property, or related �elds.
Viewed most expansively, this publication aims to be readily ac-
cessible to any attorney or business person seeking general or
speci�c information about business or commercial law.

Accordingly, the Authors intend that the following practitio-
ners and scholars will value the Deskbook:

1. attorneys who regularly practice in business law;
2. non-business law practitioners who nevertheless occasion-

ally confront business law issues (and most attorneys will
at some point);
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3. attorneys representing corporations or other business
entities;

4. attorneys confronting intellectual property issues;
5. attorneys confronting employment law issues;
6. attorneys confronting issues relating to trade and/or com-

merce;
7. attorneys whose clients seek to raise funds;
8. attorneys confronting environmental law issues;
9. attorneys confronting antitrust issues;
10. attorneys whose clients are part of any distribution

system;
11. attorneys confronting advertising law issues;
12. attorneys whose clients use the Internet;
13. attorneys whose clients have an Internet website;
14. attorneys who enter into contracts or whose clients enter

into contracts;
15. attorneys whose clients sell or lease goods or services;
16. attorneys whose clients may be a party to a law suit

involving business torts.

Two �nal points are in order. First, like all general legal re-
sources, the Deskbook is not designed to be relied upon as a
substitute for speci�c legal advice or research. It is a general
guide and the Authors do not purport to be providing legal advice.
Second, like all tools, the Deskbook can be improved and undoubt-
edly there are items that could be clari�ed or may even be
erroneous. We ask our readers to let us know if they have sug-
gested improvements or corrections. Please forward these com-
ments to brentolson@aol.com.
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§ 15:7 Medical certi�cations
§ 15:8 Fitness–for–duty certi�cation
§ 15:9 Reinstatement

CHAPTER 16. SELECTED WAGE AND
HOUR ISSUES
§ 16:1 Introduction—Governing federal and state law
§ 16:2 Exemptions from overtime pay and/or statutory minimum

wage requirements
§ 16:3 —Administrative exemption
§ 16:4 —Executive exemption
§ 16:5 —Professional exemption (learned professional and creative

professional)
§ 16:6 —Computer–related professional exemption
§ 16:7 —Commission sales exemption
§ 16:8 —Outside salesperson exemption
§ 16:9 —Highly compensated employees
§ 16:10 —Miscellaneous exemptions under federal and California law
§ 16:11 —Salary requirements for exempt employees
§ 16:12 Payment of overtime compensation—The general rules
§ 16:13 Calculating overtime pay—Determining the “regular rate of

pay”
§ 16:14 Minimum wage
§ 16:15 Compensable “hours worked”
§ 16:16 Frequency and timing of pay
§ 16:17 Pay at time of termination
§ 16:18 Deductions from wages
§ 16:19 Itemized wage statements
§ 16:20 Recordkeeping requirements
§ 16:21 New Labor Code pay noti�cation requirements
§ 16:22 Meal periods
§ 16:23 Rest breaks
§ 16:24 Vacation pay
§ 16:25 Reporting time and call-back pay
§ 16:26 Split-shift premiums
§ 16:27 Reimbursement of expenses
§ 16:28 The Private Attorneys General Act

Table of Contents

xliii



Volume 2

CHAPTER 17. SELECTED PRIVACY
RIGHTS AND ISSUES IN THE CALIFORNIA
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§ 19:12 Practice pointer—Suggested interview procedure
§ 19:13 Sample interviewee acknowledgment letter

CHAPTER 20. WORKER ADJUSTMENT AND
RETRAINING NOTIFICATION (“WARN”):
MASS LAYOFFS, PLANT CLOSINGS,
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CHAPTER 21. [Reserved]

CHAPTER 22. [Reserved]

CHAPTER 23. [Reserved]

CHAPTER 24. [Reserved]

CHAPTER 25. [Reserved]

CHAPTER 26. COPYRIGHTS
§ 26:1 The concept of copyright
§ 26:2 Copyrightable subject matter
§ 26:3 Non-copyrightable subject matter
§ 26:4 Ownership of a copyright
§ 26:5 Exclusive rights
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§ 26:8 Copyright registration and preregistration
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§ 26:13 Copyright infringement—Access
§ 26:14 —Substantial similarity—Ninth circuit
§ 26:15 Computer software
§ 26:16 Defenses to copyright infringement—Fair use
§ 26:17 —Fair use of computer programs
§ 26:18 —Lack of notice
§ 26:19 —Fraud, misuse and abandonment
§ 26:20 —Statute of limitations
§ 26:21 —Other
§ 26:22 Remedies
§ 26:23 Digital Millennium Copyright Act of 1998

Appendix 26A. Form—Software Development & License Agreement
Appendix 26B. Form—Software License & Service Agreement

CHAPTER 27. FEDERAL TRADEMARK LAW
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§ 27:27 —Likelihood of confusion
§ 27:28 Trademark infringement on the Internet
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§ 27:30 Defenses—Overview
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§ 27:33 Defenses—Parody
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Appendix 27A. Trademark License Agreement—Short Form

CHAPTER 28. CALIFORNIA'S MODEL
STATE TRADEMARK LAW
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§ 28:2 Registration—Exclusions
§ 28:3 —Application
§ 28:4 —Examination; additional application requirements
§ 28:5 —Issuance; delivery
§ 28:6 —Duration; renewal; fee
§ 28:7 Assignment; change of name; recording
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§ 28:12 Miscellaneous
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CHAPTER 29. PATENTS
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§ 29:2 The concept of a patent—Overview
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§ 29:12 —Utility—35 U.S.C.A. § 101
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§ 29:24 Literal infringement
§ 29:25 Doctrine of equivalents
§ 29:26 Prior art
§ 29:27 Prosecution history estoppel
§ 29:28 Disclosure—Dedication rule
§ 29:29 Infringement of means-plus-function claims
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CHAPTER 30. CALIFORNIA TRADE
SECRETS
§ 30:1 Importance of trade secrets
§ 30:2 De�ning trade secrets—Restatement (First) of Torts
§ 30:3 Uniform Trade Secrets Act
§ 30:4 California's UTSA
§ 30:5 Elements of a trade secret—Introduction
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§ 30:20 Termination of employment
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§ 30:22 Con�dentiality or nondisclosure agreements with outside

entities
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§ 30:25 The inevitable disclosure doctrine
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§ 30:41 Monetary damages
§ 30:42 Attorneys' fees
§ 30:43 Economic Espionage Act of 1996
§ 30:44 Freedom of Information Act

CHAPTER 31. THE RIGHT OF PUBLICITY
§ 31:1 Evolution of the right of publicity
§ 31:2 Policy behind the right of publicity
§ 31:3 The right of publicity in California—Overview
§ 31:4 Elements of a right of publicity claim
§ 31:5 Federal preemption
§ 31:6 Assignment and license of the right of publicity
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§ 31:8 Statute of limitations, waiver and laches
§ 31:9 Damages
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CHAPTER 32. FEDERAL ADVERTISING
LAW
§ 32:1 Introduction to Advertising Law
§ 32:2 Section 43(a) of the Lanham Act
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§ 43(a)
§ 32:4 Standing—In general
§ 32:5 Prudential standing—Multi-factor test
§ 32:6 —Categorical test
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§ 32:8 —Pleading standard
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Chapter 16

Selected Wage And Hour Issues

By Thomas E. Geidt and Judith M. Kline, Esq. of Paul Hast-
ings LLP
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KeyCiteL: Cases and other legal materials listed in KeyCite Scope can be
researched through the KeyCite service on WestlawL. Use KeyCite to check
citations for form, parallel references, prior and later history, and
comprehensive citator information, including citations to other decisions and
secondary materials.

§ 16:1 Introduction—Governing federal and state law
This Chapter summarizes some of the wage and hour issues

that employers may encounter in the workplace, including: the
classi�cation of “exempt” employees; pay stub and recordkeeping
requirements; the payment of wages; minimum wage; and the
payment of overtime compensation, including the determination
of “hours worked” and the “regular rate of pay.” This Chapter
focuses on California law, but it also includes some federal law.
Given the substantial volume of activity in the wage and hour
area, this Chapter cannot identify every issue that employers
may face or fully explore all of the issues covered in this Chapter.
In addition, changes in the law may occur in some of the topic
covered in this Chapter after publication of this Deskbook.
Therefore, the intent of this Chapter is to identify some of the
important issues that may arise and to prompt employers to
consider whether further analysis of those issues would bene�t
them.

A complex body of overlapping laws governs wage and hour is-
sues, including federal and California statutes, regulations,
opinion letters, court decisions, and other enforcement guidance.
Although some of the federal and California wage and hour laws
are the same, many key di�erences also exist. The e�ect of this
dual coverage is that courts and administrative agencies will ap-
ply the law, federal or state, that mandates the greater bene�t or
protection to the employee. Thus, employers must adhere to the
law that is more protective of, or provides more expansive bene�ts
to, the employee.1 Accordingly, California employers must care-
fully analyze both federal and state law when addressing a given
wage and hour issue to ensure they are aware of the most restric-
tive rule.

‡ Practice Pointer: When a federal and state law cover
the same wage and hour subject, do not simply assume
that California law rules are necessarily the more

[Section 16:1]
1See 29 U.S.C.A. § 218(a); Aguilar

v. Association for Retarded Citizens,
234 Cal. App. 3d 21, 34–35, 285 Cal.
Rptr. 515, 523, 30 Wage & Hour Cas.
(BNA) 889, 125 Lab. Cas. (CCH) P

57421 (4th Dist. 1991); see also Paci�c
Merchant Shipping Ass'n v. Aubry,
918 F.2d 1409, 1417, 30 Wage & Hour
Cas. (BNA) 33, 117 Lab. Cas. (CCH) P
35430, 1991 A.M.C. 2797 (9th Cir.
1990).
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restrictive. There are instances in which federal law
provides greater protection to employees.

a. Federal Law
Federal law regarding wage and hour matters primarily is set

forth in the Fair Labor Standards Act (“FLSA”)2 and its imple-
menting regulations.3 The United States Department of Labor
(“DOL”) Wage and Hour Division (“Wage–Hour Division”)
administers and enforces the federal wage and hour
requirements. The Wage–Hour Division also conducts routine
investigations, investigations stemming from employees' com-
plaints, re-inspections at companies previously found to have
violated the law, and spot checks of companies located in
industries revealing a high proportion of violations.4 Furthermore,
the Wage–Hour Division has the authority to enter an employer's
premises to inspect and copy records; question employees; and
investigate and gather data regarding wages, hours, working
conditions, and employment practices for the purpose of determin-
ing whether any violations of the law have occurred.5 The DOL's
website may be accessed at www.dol.gov.

The Wage–Hour Division also issues opinion letters that
explain the federal wage and hour requirements and how they
apply to particular circumstances. The opinion letters constitute
the Wage–Hour Division's interpretation of the requirements
discussed therein in the context of a speci�c factual situation. As
to matters of California law, the weight given to a DOL opinion
letter (as distinguished from a regulation or formal adjudication)
may depend on the opinion letter's thoroughness, the validity of
its reasoning, its consistency with earlier and later pronounce-
ments, and other factors a�ecting its persuasiveness.6 Although
California employers sometimes view DOL opinion letters as not

2See 29 U.S.C.A. §§ 201 to 219.
3See 29 C.F.R. pt. 1 et seq.
429 U.S.C.A. §§ 201 to 219; see

also Oklahoma Press Pub. Co. v.
Walling, 327 U.S. 186, 200 n.23, 66
S.Ct. 494, 501 n.23, 90 L. Ed. 614, 624
n.23, 166 A.L.R. 531 (1946) (“The
Administrator or his [or her] desig-
nated representatives may investigate
and gather data regarding the wages,
hours, and other conditions and prac-
tices of employment in any industry
subject to this Act, and may enter and
inspect such places and such records
(and make such transcriptions
thereof), question such employees, and
investigate such facts, conditions,

practices, or matters as he may deem
necessary or appropriate to determine
whether any person has violated any
provision of this Act, or which may aid
in the enforcement of the provisions of
this Act. . . . The section thus autho-
rizes both general and speci�c investi-
gations, one for gathering statistical
information concerning entire indus-
tries, the other to discover speci�c
violations.”) (citations omitted).

5See 29 U.S.C.A. §§ 201 to 219.
6See Bell v . Farmers Ins.

Exchange, 115 Cal. App. 4th 715, 733,
9 Cal. Rptr. 3d 544, 560, 9 Wage &
Hour Cas. 2d (BNA) 726 (1st Dist.
2004), as modi�ed on denial of reh'g,
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relevant to their interpretation of their obligations under Califor-
nia law, because the FLSA sets a statutory and regulatory compli-
ance “�oor,” it is important to review and understand how the
DOL interprets FLSA obligations that parallel those obligations
under California law. The DOL's opinion letter website may be
accessed at www.dol.gov/whd/opinion/opinion.htm.

The DOL Field Operations Handbook is an operations manual
that provides the Wage–Hour Division investigators and sta�
with interpretations of statutory provisions, procedures for
conducting investigations, and general administrative guidance.
It is not used as a device for establishing interpretative policy.

‡ Practice Pointer: To analyze a given federal wage
and hour issue, consult with counsel and check all
sources, including the FLSA, the implementing regula-
tions (including the Preamble), opinion letters, case law,
the DOL Field Operations Handbook, and the DOL
website.

b. California Law
California law regarding wage and hour matters primarily is

set forth in the California Labor Code7 and in written Wage
Orders promulgated by the California Industrial Welfare Com-
mission (“IWC”),8 also known as “IWC Wage Orders,” “California
Wage Orders,” or “Wage Orders.” The IWC Wage Orders appear
in Title 8 of the California Code of Regulations9 and may be ac-
cessed at www.dir.ca.gov/iwc/wageorderindustries.htm.

The IWC issued 17 Wage Orders that went into e�ect on Janu-
ary 1, 2001;10 they are similar but not identical. These Wage
Orders are organized by industry and by occupation: manufactur-
ing (IWC Wage Order 1–2001);11 personal services (IWC Wage
Order 2–2001);12 canning, freezing, and preserving (IWC Wage
Order 3–2001);13 professional, technical, clerical, mechanical, and
similar occupations, and employers whose operations are not
included in any industries speci�cally de�ned in the IWC Wage

(Mar. 9, 2004).
7See Cal. Lab. Code §§ 200 et seq.;

8 Cal. Code Regs. tit. 8, §§ 11100 et
seq.

8See Cal. Code Regs. tit. 8,
§§ 11000 et seq.

9Cal. Code Regs. tit. 8, §§ 11000
et seq.

10Although the California Legisla-
ture defunded the IWC in 2004, the
IWC's wage orders remain in e�ect.

See Huntington Memorial Hosp. v.
Superior Court, 131 Cal. App. 4th 893,
902 n.2, 32 Cal. Rptr. 3d 373, 376 n.2
(2d Dist. 2005).

11See Cal. Code Regs. tit. 8,
§ 11010.

12See Cal. Code Regs. tit. 8,
§ 11020.

13See Cal. Code Regs. tit. 8,
§ 11030.
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Orders (IWC Wage Order 4–2001);14 public housekeeping (IWC
Wage Order 5–2001);15 laundry, linen supply, dry cleaning, and
dyeing (IWC Wage Order 6–2001);16 mercantile (IWC Wage Order
7–2001);17 handling products after harvest (IWC Wage Order
8–2001);18 transportation (IWC Wage Order 9–2001);19 amuse-
ment and recreation (IWC Wage Order 10–2001);20 broadcasting
(IWC Wage Order 11–2001);21 motion picture (IWC Wage Order
12–2001);22 preparing agricultural products for market, on the
farm (IWC Wage Order 13–2001);23 agricultural occupations (IWC
Wage Order 14–2001);24 household occupations (IWC Wage Order
15–2001);25 certain onsite occupations of construction, drilling,
logging, and mining industries (IWC Wage Order 16–2001);26 and
miscellaneous employees (IWC Wage Order 17–2001).27 In gen-
eral, each of these Wage Orders covers these areas: applicability,
de�nitions, hours and days of work, minimum wages, reporting
time pay, licenses for handicapped workers, records, cash short-
age and breakage, uniforms and equipment, meals and lodging,
meal periods, rest periods, change rooms and resting facilities,
seats, temperature, elevators, exemptions, �ling reports, inspec-
tion, penalties, separability, and posting of the IWC Wage Order.

The California Division of Labor Standards Enforcement
(“DLSE” or “Labor Commissioner's O�ce”) administers and
enforces the California wage and hour requirements.28 The DLSE
has broad powers of investigation, such as the power to call wit-
nesses and examine an employer's documents (e.g., books, reports,
contracts, and payroll records).29 The DLSE also issues opinion
letters that contain wage and hour compliance advice in speci�c
cases.

The DLSE's summary of the policies and interpretations, which
it follows in administering and enforcing California law, is

14See Cal. Code Regs. tit. 8,
§ 11040.

15See Cal. Code Regs. tit. 8,
§ 11050.

16See Cal. Code Regs. tit. 8,
§ 11060.

17See Cal. Code Regs. tit. 8,
§ 11070.

18See Cal. Code Regs. tit. 8,
§ 11080.

19See Cal. Code Regs. tit. 8,
§ 11090.

20See Cal. Code Regs. tit. 8,
§ 11100.

21See Cal. Code Regs. tit. 8,
§ 11110.

22See Cal. Code Regs. tit. 8,
§ 11120.

23See Cal. Code Regs. tit. 8,
§ 11130.

24See Cal. Code Regs. tit. 8,
§ 11140.

25See Cal. Code Regs. tit. 8,
§ 11150.

26See Cal. Code Regs. tit. 8,
§ 11160.

27See Cal. Code Regs. tit. 8,
§ 11170.

28See Cal. Lab. Code §§ 95,
1193.5.

29Cal. Lab. Code §§ 1195, 1195.5.
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contained in the 2002 DLSE Enforcement Policies and Interpreta-
tions Manual (“2002 DLSE Manual”). The introduction to the
2002 DLSE Manual states that it does not “interpret” the law,
but rather “summarizes” existing California statutes, regula-
tions, case authority, and DLSE opinion letters, “which the DLSE
has followed in discharging its duty to administer and enforce
the labor statutes and regulations of the State of California.”30

Pursuant to Executive Order S–2–03, the DLSE opinion letters
and the 2002 DLSE Manual are under review (as of publication
of this Deskbook) to determine their legal force and e�ect and to
ensure compliance with the requirements of the Administrative
Procedures Act (“APA”).31 However, the California Supreme Court
has held that the DLSE manuals are void for failing to comply
with the APA.32 Nevertheless, the 2002 DLSE Manual is periodi-
cally updated as California law evolves.

‡ Practice Pointer: To analyze a given California wage
and hour issue, consult with counsel and check all
sources, including the California Labor Code, the IWC
Wage Orders, the 2002 DLSE Manual, DLSE opinion let-
ters, case law (including federal and state supreme court
opinions and lower court opinions), and the Department
of Industrial Relations website, which may be accessed
at www.dir.ca.gov.

Note: For purposes of this Chapter, citations reference IWC
Wage Order 4–2001,33 the California Wage Order that governs
professional, technical, clerical, mechanical, and similar occupa-
tions, and applies to those employers whose operations are not
included in any industries speci�cally de�ned in the IWC Wage
Orders. However, not all Wage Orders are identical. Before plac-
ing any reliance on citations to a speci�c section of the California
Wage Order, employers should ensure that the applicable Cali-
fornia Wage Order that governs their operations contains the
same provision.

302002 DLSE Manual § 1.1.6.
31Cal. Gov't Code §§ 11340 to

11342.4.
32Tidewater Marine Western, Inc.

v. Bradshaw, 14 Cal. 4th 557, 576,
(1996); see also In re United Parcel
Service Wage and Hour Cases, 190
Cal. App. 4th 1001, 1011, 118 Cal.
Rptr. 3d 834, 17 Wage & Hour Cas. 2d
(BNA) 307 (2d Dist. 2010), review
denied, (Feb. 23, 2011) (explaining

that DLSE manuals “are therefore
entitled to no weight or deference in
any judicial interpretation of a wage
order” but that “[n]evertheless, a court
called upon to consider the applicabil-
ity of a wage order may still indepen-
dently determine whether a DLSE in-
terpretation contains persuasive
logic.”) (citing Tidewater Marine, 14
Cal. 4th at 576).

338 Cal. Code Regs. tit. 8, § 11040.
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§ 16:2 Exemptions from overtime pay and/or statutory
minimum wage requirements

Employees are presumptively non-exempt.1 Non-exempt em-
ployees are entitled to compensation for all overtime hours
worked. Under federal and California law, an employer bears the
burden of proving that an employee is exempt from this general
rule.2 Moreover, exemptions are narrowly construed against the
employer under both federal and California law.3

The classi�cation of employees as “exempt” from state and
federal overtime compensation requirements is one of the most
contested topics in wage and hour law. Among the most impor-
tant—and most frequently litigated—are the three principal
exemptions from the payment of overtime compensation provided
to administrative, executive, and professional employees. Al-
though such exemptions are de�ned di�erently under federal and
California law, in general, the determination of exempt status
under both laws is based upon: (1) the amount and method of
compensation received; and (2) the employee's duties. With regard
to the employee's duties, under federal and California law, the
employee's actual job functions and responsibilities determine
whether the employee is exempt from the overtime requirements,
not the job description, job title, industry standards, what other
companies within the employer's industry do, or whether the em-

[Section 16:2]
1See 2002 DLSE Manual § 50.2;

see Arnold v. Ben Kanowsky, Inc., 361
U.S. 388, 392, 80 S.Ct. 453, 456, 4 L.
Ed. 2d 393, 396 (1960); Ramirez v.
Yosemite Water Co., Inc., 20 Cal. 4th
785, 794–95, 798, 85 Cal. Rptr. 2d 844,
850, 852, 978 P.2d 2, 6 Wage & Hour
Cas. 2d (BNA) 35, 138 Lab. Cas. (CCH)
P 58648 (1999) (holding that trial
court erred in relying on federal au-
thorities in construing wage order on
outside salesperson exemption because
state law provided greater protection
for employees than its federal analog,
and providing that “[w]here the lan-
guage or intent of state and federal
labor laws substantially di�er, reli-
ance on federal regulations or interpre-
tations to construe state regulations is
misplaced”); Nordquist v. McGraw–
Hill Broadcasting Co., 32 Cal. App. 4th
555, 562, 38 Cal. Rptr. 2d 221, 225–26,
2 Wage & Hour Cas. 2d (BNA) 1027

(5th Dist. 1995) (two employees suc-
cessively occupied same position with
same title; successor to plainti� held
in previous action to be exempt; plain-
ti� held non-exempt “because the deci-
sion is fact speci�c”).

2Arnold v. Ben Kanowsky, Inc.,
361 U.S. 388, 392–93, 80 S.Ct. 453,
456–57, 4 L. Ed. 2d 393, 396–97
(1960); Donovan v. Nekton, Inc., 703
F.2d 1148, 1151, 26 Wage & Hour Cas.
(BNA) 134, 97 Lab. Cas. (CCH) P
34358 (9th Cir. 1983); Ramirez v.
Yosemite Water Co., Inc., 20 Cal. 4th
785, 794–95, 85 Cal. Rptr. 2d 844, 850,
978 P.2d 2, 6 Wage & Hour Cas. 2d
(BNA) 35, 138 Lab. Cas. (CCH) P
58648 (1999); Nordquist v. McGraw–
Hill Broadcasting Co., 32 Cal. App. 4th
555, 562, 38 Cal. Rptr. 2d 221, 225–26,
2 Wage & Hour Cas. 2d (BNA) 1027
(5th Dist. 1995); 2002 DLSE Manual
§ 50.2.

3See 2002 DLSE Manual § 50.2.
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ployee is paid a salary as opposed to an hourly wage.4 There also
are special rules regarding the exempt status for certain
computer-related professionals, outside salespersons, and com-
mission sales employees. Overall, the proper classi�cation of an
employee as exempt or nonexempt is very fact-based.

With regard to the exemptions under federal law, on August
23, 2004, new Fair Labor Standards Act (“FLSA”)5 regulations
pertaining to overtime exemptions took e�ect (the “FLSA
regulations”).6 The United States Department of Labor (“DOL”)
designed the FLSA regulations to modernize and update the for-
mer FLSA overtime exemptions enacted by Congress in 1938 (the
“pre–2004 FLSA regulations”). However, in practice, the FLSA
regulations have little impact on most California employers,
because California's generally more restrictive rules make it more
di�cult for employers to establish an employee's “exempt” status,7

and a California employee must satisfy all of the criteria of at
least one of the California overtime exemptions to be exempt
from overtime pay requirements. In other words, if a California
employee is exempt under the FLSA but nonexempt under Cali-
fornia law, the employer, nonetheless, must pay overtime
compensation to the employee.8

This Section presents the key elements of the following exemp-
tions under federal and California law that employers are most
likely to face: administrative, executive, professional (learned
and artistic), computer-related professional, outside salesperson,
commission sales employee, and highly compensated employee
(federal law only).9

‡ Practice Pointer: The following suggestions may help

4See Ramirez v. Yosemite Water
Co., Inc., 20 Cal. 4th 785, 798, 802, 85
Cal. Rptr. 2d 844, 852, 855, 978 P.2d
2, 6 Wage & Hour Cas. 2d (BNA) 35,
138 Lab. Cas. (CCH) P 58648 (1999)
(providing that the outside salesperson
exemption is determined by looking at
the realistic requirements of the job
and how the employee actually spends
his time, not by how the company ide-
ally would like the employee to spend
his time); see also Baldwin v. Trailer
Inns, Inc., 266 F.3d 1104, 1113–17, 7
Wage & Hour Cas. 2d (BNA) 449, 144
Lab. Cas. (CCH) P 34369 (9th Cir.
2001); 29 C.F.R. § 541.2.

5See 29 U.S.C.A. §§ 201 to 219.
629 C.F.R. §§ 541.0 to 541.710

(setting forth the FLSA overtime regu-
lations e�ective August 23, 2004).

7See, e.g., Ramirez v. Yosemite
Water Co., Inc., 20 Cal. 4th 785,
795–97, 85 Cal. Rptr. 2d 844, 850–52,
978 P.2d 2, 6 Wage & Hour Cas. 2d
(BNA) 35, 138 Lab. Cas. (CCH) P
58648 (1999) (discussing the di�er-
ences between state and federal ex-
emptions in the context of the outside
salesperson exemption).

8For example, California does
not recognize the exemption for highly
compensated employees that is avail-
able under the FLSA regulations. See
§ 16:9.

9This Section does not attempt
to summarize all of the provisions of
the exemptions or the interpretations
of them. It is important for employers
to consult with counsel regarding the
exemptions.
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employers to assess their processes for classifying em-
ployees as exempt or identify existing problems:

1. Seek legal advice. Many wage and hour laws and
regulations are extremely complicated, and the law
continues to evolve in some areas. Before relying on
any of the exemptions, an employer should check
carefully the exact terms and conditions of the
exemption for each individual whom the employer
wishes to classify as exempt. With regard to all of
the exemptions, familiarity with the FLSA and the
IWC Wage Orders is not su�cient. Case law and
regulations interpreting the law, as well as other
enforcement guidance, add an additional level of
complexity to the analysis. Employers also may visit
the websites for the DOL and the California Divi-
sion of Labor Standards Enforcement (“DLSE” or
“Labor Commissioner's O�ce”),10 where detailed in-
formation regarding the exemptions is available,
and employers should consult with legal counsel
regarding the proper classi�cation of employees.

2. After consultation with legal counsel, consider
conducting an audit to ensure that the employer is
classifying its exempt employees properly, includ-
ing a “checklist” for each of the main exemptions.
Complete the checklist on a position-by-position,
individual-by-individual basis, if possible, rather
than on a job title/classi�cation basis, because
duties performed by employees (even employees
with the same job titles or general responsibilities)
may vary depending on many factors, such as loca-
tion or supervisor. Consider all available exemp-
tions (i.e., executive, administrative, artistic profes-
sional, learned professional, computer-related
professional, outside sales, and commission sales).
Ensure that employees meet both the duties and pay
requirements for exempt status. Promptly correct
any situations in which exempt employees are
performing nonexempt tasks that should be per-
formed by nonexempt employees only. As a general
rule, the majority of positions within a typical
employer should be non-exempt positions.

3. Avoid the “primary duty” trap. For supervisors,
make sure that job descriptions re�ect that the in-
dividual manager is expected to spend most (in Cal-
ifornia, over 50%) of his or her working time on
managerial tasks and not on tasks that ought to be
performed by the manager's subordinates. Also,

10The DOL at http://www.dol.gov;
the DLSE at http://www.dir.ca.gov/d

lse.
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ensure that job descriptions re�ect that the exempt
employee's most important job duty (or duties)
consist of exempt work and, in California, that the
job duty (or duties) are expected to occupy more
than 50% of the exempt employee's time.

4. Monitor and train exempt employees to ensure that
they actually are performing exempt work. Reem-
phasize to the exempt employees that they should
be spending the majority of their working time
performing exempt duties. If some are not, then
they may need retraining and/or reclassi�cation.
Make sure that performance evaluations accurately
re�ect performance of exempt duties.

5. Avoid improper salary deductions that may impact
an employee's exempt status.

6. Conduct a policy review. Review employee hand-
books and other policies to ensure that they comply
with the overtime compensation and minimum
wage laws.

§ 16:3 Exemptions from overtime pay and/or statutory
minimum wage requirements—Administrative
exemption

This Section presents the administrative exemption tests under
federal and California law.

a. Federal Law
(1) Administrative Exemption Test Under the FLSA regulations

A bona �de administrative employee is exempt from both the
overtime and minimum wage provisions of the FLSA.1 Under the
FLSA regulations e�ective August 23, 2004, an employee �ts
within the administrative exemption if: (a) the employee is
compensated on a salary or fee basis2 at a rate of not less than
$455 per week, exclusive of board, lodging, or other facilities; (b)
his or her primary duty is the performance of o�ce or non-manual
work directly related to the management or general business
operations of the employer or the employer's customers; and (c)
his or her primary duty includes the exercise of discretion and in-
dependent judgment with respect to matters of signi�cance.3

The administrative exemption also applies to school

[Section 16:3]
129 U.S.C.A. § 213(a)(1).
229 C.F.R. §§ 541.600, 541.602.
329 C.F.R. § 541.200 (setting

forth the administrative exemption
test); see 29 C.F.R. §§ 541.200 to

541.204 (covering the administrative
exemption).

Under the regulations predat-
ing the FLSA regulations (i.e., prior to
August 23, 2004), exempt administra-
tive status was based on the applica-
tion of a “short test” or “long test,”
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administrators: (a) who are compensated on a salary or fee basis
at a rate of not less than $455 per week, exclusive of board, lodg-
ing, or other facilities, or on a salary basis that is at least equal
to the entrance salary for teachers in the educational establish-
ment by which employed; and (b) whose primary duty is perform-
ing administrative functions directly related to academic instruc-
tion or training in an educational establishment or department
or subdivision thereof.4

The FLSA regulations contain several speci�c examples of jobs
that the DOL has determined will meet the administrative
exemption requirements, assuming the performance of certain
duties. For example, the FLSA regulations discuss insurance
claims adjusters, employees in the �nancial services industry,5

depending on the amount of the em-
ployee's earnings. The 2004 FLSA
regulations eliminate the “short test”
and “long test” and create a single
duties test set forth herein. See 29
C.F.R. §§ 541.200 to 541.204, 541.700.

Under the “short test” set forth
in the pre-2004 FLSA regulations, an
employee was deemed exempt as em-
ployed in a bona �de administrative
capacity if: (a) he or she was compen-
sated on a salary or fee basis at a rate
of not less than $250 per week (exclu-
sive of board, lodging, or other facili-
ties); (b) his or her primary duty con-
sisted of either: (i) the performance of
o�ce or non-manual work directly re-
lated to management policies or gen-
eral business operations of the em-
ployer or its customers; or (ii) the
performance of functions in the admin-
istration of a school system or educa-
tional establishment or institution, or
of a department or subdivision thereof,
in work directly related to the aca-
demic instruction or training carried
on therein; and (c) the performance of
his or her primary duty included work
requiring the exercise of discretion and
independent judgment. See former 29
C.F.R. §§ 541.2(a), (e)(2), 541.214 (set-
ting forth “short test” for administra-
tive exemption).

Under the “long test” set forth
in the pre-2004 FLSA regulations, an
employee who was compensated on a
salary or fee basis at a rate of less
than $250 per week, but at least $155

per week, was exempt if, in addition
to meeting the above requirements
regarding primary duties under the
“short test,” he or she (a) customarily
and regularly exercised discretion and
independent judgment; (b)(i) regularly
and directly assisted a proprietor or
an employee employed in a bona �de
executive or administrative capacity;
or (ii) performed, under only general
supervision, specialized or technical
work requiring special training, expe-
rience, or knowledge; or (iii) executed
under only general supervision special
assignments and tasks; and (c) devoted
no more than 20% of the hours in a
workweek to other activities or, in the
case of an employee of a retail or ser-
vice establishment, no more than 40%
of the hours in a workweek to other
activities. See former 29 C.F.R. §§ 541.
2(a) to (d), (e)(1) (setting forth “long
test” for administrative exemption).

429 C.F.R. § 541.204.
5See, e.g., 29 C.F.R. § 541.203(b)

(explaining that employees in the
�nancial services industry “generally
meet the duties requirements for the
administrative exemption if their
duties include activities such as col-
lecting and analyzing information
regarding the customer's income, as-
sets, investments, or debts; determin-
ing which �nancial products best meet
the customer's needs and �nancial cir-
cumstances; advising the customer
regarding the advantages and disad-
vantages of di�erent �nancial prod-
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persons who lead teams or other employees on major projects, ex-
ecutive or administrative assistants, human resources managers,
and purchasing agents.6 The FLSA regulations also contain sev-
eral speci�c examples of jobs that, assuming typical duties, gen-
erally will not meet the administrative exemption. These are:
inspectors, examiners or graders; comparison shoppers for retail
stores; and public sector inspectors or investigators.7

(a) Remuneration
To be eligible for the FLSA administrative exemption, an em-

ployee generally must receive a guaranteed salary or fee of at
least $455 per week ($23,600 per annum), exclusive of board,
lodging, or other facilities.8 Moreover, an employee generally is
not exempt from the federal overtime pay requirements unless he
or she receives pay on a “salary basis,” meaning he or she
regularly receives a predetermined amount of compensation each
week that is not subject to reduction due to variations in the
quality or quantity of work performed.9 Additionally, an exempt
employee must receive the full salary for any week in which he or
she performs any work without regard to the number of days or
hours worked.10 If the employee is ready, willing, and able to
work, deductions may not be made for time when work is not
available.11

An exempt administrative employee may be paid on a “fee
basis” rather than on a salary basis. If the employee is paid an
agreed sum for a single job, regardless of the time required for its
completion, the employee will be considered to be paid on a “fee
basis.”12 A fee payment is generally paid for a unique job, rather
than for a series of jobs repeated a number of times and for which
identical payments repeatedly are made.13 To determine whether
the fee payment meets the minimum salary requirement, the test
is to consider the time worked on the job and determine whether
the payment is at a rate that would amount to at least $455 per
week if the employee worked 40 hours.14

‡ Practice Pointer: Under the FLSA's “salary basis”
test, employees seeking overtime compensation have
argued that any potential or realized salary deductions
destroy their exempt status. The FLSA regulations ad-

ucts; and marketing, servicing, or
promoting the employer's �nancial
products. However, an employee whose
primary duty is selling �nancial prod-
ucts does not qualify for the adminis-
trative exemption.”).

6See 29 C.F.R. § 541.203.
7See 29 C.F.R. § 541.203.

829 C.F.R. § 541.600(a).
929 C.F.R. § 541.602(a).

1029 C.F.R. § 541.602(a).
1129 C.F.R. § 541.602(a).
1229 C.F.R. § 541.605(a).
1329 C.F.R. § 541.605(a).
1429 C.F.R. § 541.605(a).
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dress the circumstances under which salary deductions
may result in the loss of exempt status for an employee
or group of employees, as discussed in § 16:11.

(b) Primary duty
In addition to the remuneration described above, the federal

administrative exemption imposes a “primary duty” standard. In
brief, federal administrative exempt status requires that an em-
ployee perform duties that are “primarily” exempt administrative
in character, even if these duties do not constitute a majority of
the employee's work activities.15 Federal law interprets “primary”
to mean the principal, main, major, or most important part of the
employee's work time even if the duties do not constitute a ma-
jority of the work activity, so an employee who devotes less than
50% of his or her work time to exempt duties may still be exempt
under federal overtime compensation requirements.16 Determina-
tion of an employee's primary duty will be based on all the facts
in a particular case with the major emphasis on the character of
the employee's job as a whole.17

‡ Practice Pointer: Under federal law, an employee
could perform three distinct duties: one that is clearly
exempt in nature and that takes 40% of the workweek;
and two others that are clearly nonexempt in nature,
one that takes 35% of the workweek and the other takes
25% of the workweek. Because the primary duty is
exempt, the employee quali�es for exempt status. In
other words, federal law uses a qualitative approach.
Under California law, however, “primarily” means more
than one-half of the employee's work time,18 so Califor-
nia law uses a quantitative approach (see § 16:3). When

15See, e.g., Baldwin v. Trailer
Inns, Inc., 266 F.3d 1104, 1114–15, 7
Wage & Hour Cas. 2d (BNA) 449, 144
Lab. Cas. (CCH) P 34369 (9th Cir. 2001)
(addressing primary duties require-
ment under federal law where less
than 50% of the employees' time was
spent on exempt work and �nding that
RV managers who spent more than
50% of their time on “plainly nonex-
empt” duties were still exempt under
the executive exemption; “We do not
presume that the executive exemption
fails merely because the proportion of
time spent on exempt managerial
tasks is less than �fty percent, where,
as here, managerial duties are pack-
aged in employment with non-
managerial tasks, and the manage-

ment function cannot readily and
economically be separated from the
nonexempt tasks.”) (citing Donovan v.
Burger King Corp., 672 F.2d 221, 226,
25 Wage & Hour Cas. (BNA) 428, 93
Lab. Cas. (CCH) P 34150, 10 Fed. R.
Evid. Serv. 168 (1st Cir. 1982)).

1629 C.F.R. § 541.700(a); see for-
mer 29 C.F.R. § 541.103 (stating that
“time alone is not the sole test, and in
situations where the employee does
not spend over 50% of his time in man-
agerial duties, he might nevertheless
have management as his primary duty
if the other pertinent factors support
such a conclusion.”).

1729 C.F.R. § 541.700(a).
18See Cal. Lab. Code § 515(e).
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California and federal requirements di�er, employers
must satisfy the more stringent requirement.

(c) Directly related to the management or general business
operations

The phrase “directly related to the management or general
business operations” refers to the type of work performed by the
employee. To meet this requirement, an employee must perform
work directly related to assisting with the running or servicing of
the business, as distinguished, for instance, from working on a
manufacturing production line or selling a product in a retail or
service establishment.19 This includes, but is not limited to, work
in functional areas such as tax; �nance; accounting; budgeting;
auditing; insurance; quality control; purchasing; procurement;
advertising; marketing; research; safety and health; personnel
management; human resources; employee bene�ts; labor rela-
tions; public relations; government relations; computer network,
Internet and database administration; legal and regulatory
compliance; and similar activities. An employee may qualify for
the administrative exemption if the employee's primary duty is
the performance of work directly related to the management or
general business operations of the employer's customers. For
instance, employees acting as advisers or consultants to their
employer's clients or customers (as tax experts or �nancial
consultants, for example) may be exempt.20 Some of these activi-
ties may be performed by employees who also would qualify for
another exemption.21

(d) Discretion and independent judgment
The exercise of “discretion and independent judgment” gener-

ally involves the comparison and the evaluation of possible
courses of conduct, and acting or making a decision after the
various possibilities have been considered.22 “[D]iscretion and in-
dependent judgment” is to be applied in light of all the facts
involved in the particular employment situation in which the
question arises, considering such factors as whether the employee
has authority to formulate, a�ect, interpret, or implement
management policies or operating practices; whether the em-
ployee carries out major assignments in conducting the opera-
tions of the business; whether the employee performs work that
a�ects business operations to a substantial degree, even if the
employee's assignments are related to operation of a particular
segment of the business; whether the employee has authority to

1929 C.F.R. § 541.201(a).
2029 C.F.R. § 541.201(c).

2129 C.F.R. § 541.201(a).
2229 C.F.R. § 541.202(a).
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waive or deviate from established policies and procedures without
prior approval; whether the employee has authority to negotiate
and bind the company on signi�cant matters; whether the em-
ployee provides consultation or expert advice to management;
whether the employee is involved in planning long-term or short-
term business objectives; whether the employee investigates and
resolves matters of signi�cance on behalf of management; and
whether the employee represents the company in handling
complaints, arbitrating disputes, or resolving grievances.23

The FLSA regulations provide that the exercise of discretion
and independent judgment must be more than the use of skill in
applying well-established techniques, procedures or speci�c stan-
dards described in manuals or other sources.24 However, the mere
fact that an employee uses manuals, guidelines or other estab-
lished procedures containing or relating to highly technical, sci-
enti�c, legal, �nancial, or other similarly complex matters that
can be understood or interpreted only by those with advanced or
specialized knowledge or skills does not preclude qualifying for
the exemption.25 The exercise of discretion and independent judg-
ment does not include clerical or secretarial work, recording or
tabulating data, or performing other mechanical, repetitive,
recurrent or routine work.26 The fact that many employees
perform identical work or work of the same relative importance
does not mean that the work of each such employee does not
involve the exercise of discretion and independent judgment with
respect to matters of signi�cance.27 The exercise of discretion and
independent judgment also implies that the employee has author-
ity to make an independent choice, free from immediate direction
or supervision. However, employees still can meet the exercise of
discretion and independent judgment prong of the test even if
their decisions or recommendations are reviewed at a higher
level.28

“[M]atters of signi�cance” refers to the level of importance or
consequence of the work performed.29 An employee does not
exercise discretion and independent judgment with respect to
matters of signi�cance merely because the employer will experi-
ence �nancial losses if the employee fails to perform the job
properly.30 Similarly, an employee who operates very expensive
equipment does not exercise discretion and independent judg-
ment with respect to matters of signi�cance merely because
improper performance of the employee's duties may cause serious

2329 C.F.R. § 541.202(b).
2429 C.F.R. § 541.202(e).
2529 C.F.R. § 541.704.
2629 C.F.R. § 541.202(e).

2729 C.F.R. § 541.202(d).
2829 C.F.R. § 541.202(c).
2929 C.F.R. § 541.202(a).
3029 C.F.R. § 541.202(f).
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�nancial loss to the employer.31

The FLSA regulations contain several speci�c examples of jobs
that the DOL deems to meet or not meet the requirements for
the administrative exemption. Speci�cally, the FLSA regulations
discuss insurance claims adjusters, employees in the �nancial
services industry, persons who lead teams or other employees in
major projects, executive or administrative assistants, human re-
sources managers, purchasing agents, inspectors, examiners or
graders, comparison shoppers for retail stores, and public sector
investigators.32

(e) The so-called administrative work/production work dichotomy
In Bothell v. Phase Metrics, Inc.,33 which was decided under the

pre–2004 FLSA regulations, the Ninth Circuit examined the
exempt status of a computer �eld service engineer for a company
that designed, manufactured, and sold robotic test and inspection
equipment for the data storage industry. In Bothell, the employee
worked with only one of the employer's clients, and the parties
disputed whether the customer service he provided was “adminis-
trative,” so as to exempt him from the wage and overtime require-
ments of the FLSA. Under the “primary duty” prong of the pre–
2004 FLSA “short test” (see § 16:3), the court found that the
customer service activities the employee performed went to the
heart of the employer's marketplace o�erings (i.e., production
work), not to the internal administration of its business or that of
its client for whom he provided the service (i.e., administrative
work).34 Because the record could support the conclusion that the
employee was essentially a highly skilled repairman, the court
ruled that it was improper for the lower court to rule as a matter
of law that the employee's work was “substantially important” to
the management or operation of either the employer or its client.35

The court also found that the case also should proceed to trial
because there were genuine issues of fact regarding the extent to
which the employee was permitted to make decisions and the
importance of the decisions over which he had control.36

In Bothell, the Ninth Circuit rendered two holdings of impor-
tance to the analysis of the administrative exemption. First, it

3129 C.F.R. § 541.202(f).
3229 C.F.R. § 541.203.
33Bothell v. Phase Metrics, Inc.,

299 F.3d 1120, 7 Wage & Hour Cas.
2d (BNA) 1829, 146 Lab. Cas. (CCH)
P 34575 (9th Cir. 2002).

34Bothell v. Phase Metrics, Inc.,
299 F.3d 1120, 1125–28, 7 Wage &
Hour Cas. 2d (BNA) 1829, 146 Lab.

Cas. (CCH) P 34575 (9th Cir. 2002).
35Bothell v. Phase Metrics, Inc.,

299 F.3d 1120, 1128–29, 7 Wage &
Hour Cas. 2d (BNA) 1829, 146 Lab.
Cas. (CCH) P 34575 (9th Cir. 2002).

36Bothell v. Phase Metrics, Inc.,
299 F.3d 1120, 1129–30, 7 Wage &
Hour Cas. 2d (BNA) 1829, 146 Lab.
Cas. (CCH) P 34575 (9th Cir. 2002).
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held that the regulatory mandate that an employee perform
duties related to the general business operations of an employer
or an employer's customers includes the requirement that the
employee play a role in “running the business itself or determin-
ing its overall course or policies.”37 Whether this interpretation
raises the bar for �nding exempt administrative status depends
upon whether the phrase “running the business itself” is the
functional equivalent of its counterpart phrase (“or determining
its overall course or policies”) or something less di�cult to satisfy.

Second, the Ninth Circuit held that the so-called
administrative/production dichotomy does not prevent a �nding
of administrative exempt status,38 as a California Court of Appeal
had ruled in Bell v. Farmers Insurance Group.39 Rather, the
administrative/production distinction “should only be employed
as a tool towards answering the ultimate question—whether work
is directly related to management policies or business opera-
tions—not as an end in itself.”40 Because both federal and state
case law analysis of the dichotomy look to the Code of Federal
Regulations, this split of authority leaves practitioners (whether
representing employees or employers) with competing arguments,
but no clear resolution of the issue.

On December 30, 2011, in Harris v. Superior Court, the Cali-
fornia Supreme Court rejected the holding that administrative
employees must play a role in “running the business itself or
determining its overall course or policies,”41 at least insofar as it
purports to apply to the administrative exemption under Califor-
nia state law. This Harris decision also casts doubt on the valid-
ity of Bothell’s reasoning under the FLSA. (Harris is discussed
further below in the “California Law” section on the administra-
tive exemption.) Also, in 2007, the Ninth Circuit held in In re
Farmers Ins. Exch., Claims Representatives' Overtime Pay Litiga-
tion42 that claims adjusters for Farmers Insurance Exchange
(“FIE”) were administratively exempt from the FLSA's overtime
requirements. There, the claims adjusters exercised the requisite
discretion and independent judgment where they determined
coverage, recommended reserves, conducted investigations,
negotiated settlements, advised FIE regarding fraud indicators

37Bothell v. Phase Metrics, Inc.,
299 F.3d 1120, 1125 (9th Cir. 2002).

38Bothell v. Phase Metrics, Inc.,
299 F.3d 1120, 1126–27 (9th Cir.
2002).

39Bell v. Farmers Ins. Exchange,
87 Cal. App. 4th 805, 105 Cal. Rptr.
2d (1st Dist. 2001) cert. denied, 534
U.S. 1041, 122 S.Ct. 616, 151 L.ed. 2D

539 (2001)
40Bothell v. Phase Metrics, Inc.,

299 F.3d 1120, 1127 (9th Cir. 2002).
41Harris v. Superior Court, 53

Cal. 4th 170 (2011).
42In re Farmers Ins. Exchange,

Claims Representatives' Overtime Pay
Litigation, 481 F.3d 1119 (9th Cir.
2007).

§ 16:3Selected Wage And Hour Issues

1297



and potential subrogation, and communicated with opposing
counsel and FIE's counsel.43 Their use of computer software to
estimate claims did not eliminate the need for discretion and
judgment.44 Moreover, the court found that the claims adjusters'
duties were directly related to FIE's general business operations.45

Note that this holding con�icts with a decision reached by a Cal-
ifornia court in another case involving FIE and its claims
representatives under California law.46

‡ Practice Pointer: Analysis of the administrative/
production dichotomy is still unclear. Absent further
guidance from the courts, it may be di�cult for employ-
ers to con�dently conclude that any given employee will
or will not be deemed a nonexempt “production worker.”

b. California Law
Under California law, a person employed in a bona �de

administrative capacity is exempt from both the minimum wage
and overtime provisions of California law.47 California Wage Or-
der 4-2001 de�nes a “person employed in an administrative capa-
city”48 as an employee:

1. Whose duties and responsibilities involve either: (a) the
performance of o�ce or non-manual work directly related
to management policies or general business operations of
his or her employer or his or her employer's customers; or
(b) the performance of functions in the administration of a
school system, or educational establishment or institution,
or of a department or subdivision thereof, in work directly
related to the academic instruction or training carried on
therein;

2. Who customarily and regularly exercises discretion and in-
dependent judgment;

3. Who (a) regularly and directly assists a proprietor, or an
employee employed in a bona �de executive or administra-
tive capacity (as such terms are de�ned for purposes of

43481 F.3d at 1130.
44481 F.3d at 1130.
45481 F.3d at 1131–32.
46See Bell v . Farmers Ins.

Exchange, 87 Cal. App. 4th 805, 105
Cal. Rptr. 2d 59 (2001), cert. denied.
534 U.S. 1041 (2001).

47Cal. Lab. Code § 515(a); Cal.
Code Regs. tit. 8, §§ 11010(1)(A)(2) et
seq.; IWC Wage Order 4-2001.

48For purposes of this Section,

citations reference IWC Wage Order
4–2001, the California Wage Order
that governs professional, technical,
clerical, mechanical, and similar oc-
cupations, and applies to those em-
ployers whose operations are not in-
cluded in any industries speci�cally
de�ned in the IWC Wage Orders. How-
ever, not all Wage Orders are identi-
cal. As certain provisions of the Cali-
fornia Wage Orders di�er, it is critical
for employers to follow the Wage Or-
der that applies to their workforce.
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this section); or (b) performs only under general supervi-
sion work along specialized or technical lines requiring
special training, experience, or knowledge; or (c) executes
under only general supervision special assignments and
tasks;

4. Who is primarily engaged in duties that meet the test of
the exemption. The activities constituting exempt work
and nonexempt work shall be construed in the same man-
ner as such terms are construed in the following regula-
tions under the FLSA e�ective as of the date of this Wage
Order: 29 C.F.R. §§ 541.201 to 541.205, 541.207 to 541.208,
541.210, 541.215.49 Exempt work shall include, for example,
all work that is directly and closely related to exempt work
and work that is properly viewed as a means for carrying
out exempt functions. The work actually performed by the
employee during the course of the workweek must, �rst
and foremost, be examined and the amount of time the
employee spends on such work, together with the employ-
er's realistic expectations and the realistic requirements of
the job, shall be considered in determining whether the
employee satis�es this requirement;50 and

5. Such employee also must earn a monthly salary equiva-
lent to no less than two times the state minimum wage for
full-time51 employment.52

The elements of the administrative exemption are discussed
further below.

(1) Salary Requirement
The compensation standard under California law is a salary

requirement.53 However, the California Wage Orders do not
expressly state how the “monthly salary” requirement is to be
applied. According to the DLSE, the “weekly standard” governs,
and an employee will be considered to be paid on a “monthly
basis” if he or she regularly receives each pay period, on a weekly,

49These citations to the FLSA
regulations refer to the pre–2004
FLSA regulations rather than the
FLSA regulations that became e�ec-
tive on August 23, 2004 (see 29 C.F.R.
§§ 541 et seq.). See 2002 DLSE Man-
ual § 52.2.

50See 2002 DLSE Manual § 52.2.
51California Labor Code § 515(c)

de�nes full-time employment as 40
hours per week.

52IWC Wage Order 4–2001,
§ 1(A)(2) (setting forth the administra-

tive exemption test); Cal. Code Regs.
tit. 8, § 11040(1)(A)(2); see 2002 DLSE
Manual § 52.1.

53
See, e.g., IWC Wage Order

4–2001, § 1(A)(2)(g) (providing that
“[s]uch [exempt] employee must also
earn a monthly salary equivalent to
no less than two times the state mini-
mum wage for full-time
employment.”); Cal. Code Regs. tit. 8,
§ 11040(1)(A)(2)(g); 2002 DLSE Man-
ual § 51.6 (setting forth the salary
requirement).
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or less frequent basis, a predetermined amount constituting all
or part of his or her compensation, which amount is not subject
to reduction because of variations in the quality or quantity of
the work performed.54 An exempt employee must earn a monthly
salary equivalent to no less than two times the minimum wage
for full-time (40 hours per week) employment.55 Based on the $8
minimum wage rate e�ective January 1, 2008,56 the salary
requirement is $2,773.33 per month or $33,280 per annum. The
salary requirement is discussed further in § 16:11.

(2) Primary Duty: Requirement That Exempt Employee Spend
More Than 50% of Work Time Engaged in Exempt Duties

The administrative exemption requires that the employee
engage “primarily” in duties that meet the test of the exemption.
Under California law, this means that an employee may meet the
administrative exemption requirements only if he or she actually
spends more than 50% of their working time performing exempt
duties.57

‡ Practice Pointer: Under California law, “primarily”
means more than one-half of the employee's work time.
Federal law, however, interprets “primary” to mean the
principal, main, major, or most important part of the
employee's work time even if the duties do not consti-
tute a majority of the work activity, so an employee who
devotes less than 50% of his or her work time to exempt
duties may still be exempt under federal overtime
compensation requirements.58 For instance, under
federal law, an employee could perform three distinct
duties: one that is clearly exempt in nature and that
takes 40% of the workweek; and two others that are

542002 DLSE Manual § 51.6.6
(“[A]lthough the California statute and
the IWC orders refer to a minimum
‘monthly' salary, the [DLSE] an-
nounced on March 1, 2002, that for
enforcement purposes the DLSE will
follow the federal regulations which
require that the salary test be based
on a weekly salary.”) (citing DLSE
Opinion Letter 2002.03.01); see 2002
DLSE Manual § 51.6.8.

55See, e.g., IWC Wage Order
4–2001, §§ 1(A)(1)(f), 1(A)(2)(g),
1(A)(3)(d); 2002 DLSE Manual § 51.6
(setting forth the salary requirement).

56IWC Wage Order 4–2001,
§ 4(A); Minimum Wage Order 2007,
MW–2007, § 2; Cal. Code Regs. tit. 8,

§ 11000(2). The minimum wage rate
in California is discussed further in
§ 16:21.

57Cal. Lab. Code § 515(e); see
Ramirez v. Yosemite Water Co., Inc.,
20 Cal. 4th 785, 797, 85 Cal. Rptr. 2d
844, 852, 978 P.2d 2, 6 Wage & Hour
Cas. 2d (BNA) 35, 138 Lab. Cas. (CCH)
P 58648 (1999).

5829 C.F.R. § 700(a); see former 29
C.F.R. § 541.103 (stating that “time
alone is not the sole test, and in situa-
tions where the employee does not
spend over 50% of his time in manage-
rial duties, he might nevertheless have
management as his primary duty if
the other pertinent factors support
such a conclusion.”).
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clearly nonexempt in nature, one that takes 35% of the
workweek and the other takes 25% of the workweek.
Because the primary duty is exempt, the employee quali-
�es for exempt status. In other words, federal law uses a
qualitative approach, whereas California law uses a
quantitative approach. When California and federal
requirements di�er, employers must satisfy the more
stringent requirement.

(3) Directly Related to Management Policies and General
Business Operations

The phrase “directly related to management policies and gen-
eral business operations” describes activities relating to the
administrative, as opposed to production, operations of a busi-
ness (hence, the so-called administrative/production dichotomy
discussed above). The work must be of substantial importance to
the management or operation of the business.59 This includes
those types of activities relating to the administrative operations
of a business as distinguished from “production” or, in a retail or
service establishment, “sales” work.60

(a) Bell v. Farmers Ins. Exchange, 87 Cal. App. 4th 805, 105
Cal. Rptr. 2d 59, 7 Wage & Hour Cas. 2d (BNA) 838 (1st Dist.
2001)
Historically, the courts identi�ed production work as involving

the manufacture of something tangible or durable. For years,
federal and California cases have continued to tackle the ques-
tion of what is considered “production” work in light of industries
with more service-oriented business operations.

In 2001, the California court of appeal in Bell v. Farmers In-
surance Exchange61 examined not whether the employer was pro-
ducing a physical product, but instead interpreted the term “pro-
duction” in light of the nature of the business operations of the
employer. In Bell, the court held that claims adjusters for Farm-
ers Insurance Exchange (“Farmers”) “produced” the company's
primary product—de�ned by the court as “the handling of insur-
ance claims”—and, therefore, were not exempt administrative
employees. Based on the record, the sole and exclusive business
of Farmers is handling insurance claims. Sales and “activities
that would normally be included within the executive and
administrative functions of a corporation” were handled by other

59See 2002 DLSE Manual
§ 52.3.7.1; former 29 C.F.R.
§ 541.205(a).

60See 2002 DLSE Manual
§ 52.3.7.1; former 29 C.F.R.

§ 541.205(a).
61Bell v. Farmers Ins. Exchange,

87 Cal. App. 4th 805, 105 Cal. Rptr.
2d 59, 7 Wage & Hour Cas. 2d (BNA)
838 (1st Dist. 2001).
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a�liated companies.62

In reaching its decision in Bell, the court of appeal �rst de�ned
the “nature” of Farmers' business as “the handling of claims,”
stating that the sole function of Farmers' branch o�ces is “claims
adjusting.” Having de�ned the nature of the business in this
manner, the court concluded that the claims representatives are
engaged in settling claims, the day-to-day activities associated
with the “production” of claims adjusting.63 The court rejected
Farmers' argument that the plainti�s' other duties, including
determining liability and recommending coverage, were adminis-
trative in nature. The court found that such duties were directly
associated with the claims adjusting function. Moreover, the court
found it signi�cant that Farmers had set the representatives'
authority to settle claims at a low level, and that on matters of
“relatively greater importance,” it required claims representa-
tives to turn to supervisors.64 Consequently, the court concluded
that the claims adjusters did not meet the requirements to qualify
for the administrative exemption and were entitled to overtime.
Subsequently, the trial court entered a judgment for the plainti�s
in excess of $90 million for the unpaid overtime liability, plus
prejudgment interest, attorneys' fees and costs. On appeal,
substantially all of the trial court's award of damages was
a�rmed.65

After Bell, some California state court cases and federal deci-
sions have declined to follow the bright-line test established by
the court in Bell. For example, in Combs v. Skyriver Communica-
tions, Inc.,66 the California appellate court rejected plainti�'s
argument that the lower court committed reversible error by fail-
ing to apply the administrative/production dichotomy framework
detailed in Bell.67 The court explained that Bell was legally and
factually distinguishable.68

First, the Combs court stated that Bell was decided at a time
when, “IWC Wage Order No. 4, lacked any reference to the ap-

62Bell v. Farmers Ins. Exchange,
87 Cal. App. 4th 805, 823, 105 Cal.
Rptr. 2d 59, 72 (1st Dist. 2001).

63Bell v. Farmers Ins. Exchange,
87 Cal. App. 4th 805, 826, 105 Cal.
Rptr. 2d 59, 74 (1st Dist. 2001).

64Bell v. Farmers Ins. Exchange,
87 Cal. App. 4th 805, 828, 105 Cal.
Rptr. 2d 59, 75 (1st Dist. 2001).

65Bell v. Farmers Ins. Exchange,
115 Cal. App. 4th 715 (1st Dist. 2004)
(“Bell II”). However, the Bell II court
reversed the judgment for the award
of unpaid double-time hours worked

by the class. See Bell v. Farmers Ins.
Exchange, 115 Cal. App. 4th at 756–
57. The parties settled the monetary
claims for overtime liability, interest,
attorneys' fees and costs for $210 mil-
lion.

66Combs v. Skyriver Communica-
tions, Inc., 159 Cal. App. 4th 1242, 72
Cal. Rptr. 3d 171, 13 Wage & Hour
Cas. 2d (BNA) 1497 (4th Dist. 2008).

67Combs, 159 Cal. App. 4th at
1246, 72 Cal. Rptr. 3d at 175.

68Combs, 159 Cal. App. 4th at
1259, 72 Cal. Rptr. 3d at 185.
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plicable federal regulations, and also lacked the detailed de�ni-
tion of the administrative exemption now found in IWC Wage Or-
der No. 4-2001.”69 The court then explained that IWC Wage Order
No. 4-2001 “expressly incorporates applicable federal regulations
and sets forth a set of speci�c elements that, if proved, will estab-
lish that an employee is a ‘person employed in an administrative
capacity.’ ’’70

Second, the plainti�s in Combs performed “specialized
functions.” On the other hand, the employer in Bell had admitted
that the plainti�s' job responsibilities were restricted to the
“handling of the routine and unimportant,”71 whereas the Combs
court explained that due to the “specialized functions” performed
by the plainti�s, the job could not be “readily categorized in terms
of the administrative/production worker dichotomy” from Bell.72

Accordingly, because Bell was distinguishable both legally and
factually, the Combs court held that the trial court was within its
discretion when it declined to apply the Bell bright-line
administrative/production dichotomy.73

Other post-Bell cases not discussed in this Chapter illustrate
the confusion among California courts in applying the so-called
administrative/production dichotomy, prior to the California
Supreme Court's ruling in Harris v. Superior Court, infra, on
December 30, 2011.

(b) Harris v. Superior Court, 53 Cal. 4th 170, 135 Cal. Rptr.
3d 247, 266 P.3d 953, 161 Lab. Cas. (CCH) P 61217 (2011)
Harris v. Superior Court involved the exempt status of claims

adjusters employed by Liberty Mutual Insurance Company.
In 2007, the California court of appeal, 64 Cal. Rptr. 3d 547

(2007), interpreted the administrative/production dichotomy in a
manner that no other appellate opinion has ever held or implied.
According to the Harris court of appeal, even some work that is
administrative is “production” work if it is in furtherance of the
“day-to-day operations of the business.” Therefore, as the panel
explained, “producing the employer's product is not a necessary
condition for doing production . . . . The point of the dichotomy
has always been to distinguish between kinds of o�ce or
nonmanual work, not to classify all o�ce work as administrative.”
In e�ect, the discussion exploded the dichotomy and distinguished
among three types of work: (1) production work; (2) administra-

69Combs, 159 Cal. App. 4th at
1260, 72 Cal. Rptr. 3d at 186.

70Combs, 159 Cal. App. 4th at
1260, 72 Cal. Rptr. 3d at 186.

71Combs, 159 Cal. App. 4th at
1259, 72 Cal. Rptr. 3d at 185.

72Combs, 159 Cal. App. 4th at
1260, 72 Cal. Rptr. 3d at 186, quoting
Bell, 87 Cal. App. 4th at 826–27; 105
Cal. Rptr. 2d at 74.

73Combs, 159 Cal. App. 4th at
1260–61, 72 Cal. Rptr. 3d at 186.
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tive work; and (3) routine administrative work which quali�es for
production work.

In 2007, the California Supreme Court granted review of
Harris. On December 31, 2011, the California Supreme Court
unanimously found that the court of appeal had misapplied Cali-
fornia law. Harris v. Superior Court, 53 Cal. 4th 170, 135 Cal.
Rptr. 3d 247, 266 P.3d 953, 161 Lab. Cas. (CCH) P 61217 (2011).
The Court clari�ed that lower courts may not use the
administrative/production worker dichotomy as a dispositive tool
for �nding employees nonexempt. Instead, the courts must
consider the particular facts before them and apply the language
of the statutes and wage orders at issue.

The California Supreme Court focused on this issue: what stan-
dard courts must apply to determine whether work is administra-
tive in character and, therefore, within the scope of the adminis-
trative exemption. In re�ning that issue, the Court parsed the
�rst prong of the exemption—which requires that employees
engage in work directly related to management policies or gen-
eral business operations—into two components. The �rst
component, which the Court labeled “qualitative,” addresses
whether the work is administrative in nature. The second
component, which the Court labeled “quantitative,” addresses
whether the work is of substantial importance to the manage-
ment or operations of the business. The Court's opinion focused
exclusively on the qualitative component.

Discussing the Bell decisions (supra) in detail, the Court
devoted considerable attention to the continued viability of the
administrative/production dichotomy, concluding that it can never
be used as a dispositive test, and that the lower court erred in
treating it as such:

The majority below provided its own gloss to the administrative/
production worker dichotomy and used it, rather than applying the
language of the relevant wage order and regulations. Such an ap-
proach fails to recognize that the dichotomy is a judicially created
creature of the common law which has been e�ectively superseded
in this context by the more speci�c and detailed statutory and
regulatory enactments.

Harris, 53 Cal. 4th at 188. Furthermore, the Court emphasized
that the dichotomy is ill-suited for the modern workplace:

[B]ecause the dichotomy suggests a distinction between the
administration of a business on the one hand, and the ‘production’
end on the other, courts often strain to �t the operations of modern-
day post-industrial service-oriented businesses into the analytical
framework formulated in the industrial climate of the late 1940's.

Harris, 53 Cal. 4th at 189 (citing Vogel, J., dissenting, 64 Cal.
Rptr. 3d at 570). Accordingly, courts should use the dichotomy
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only as an analytical tool of last resort, when the statute and
wage orders fail to provide guidance:

The essence of our holding is that, in resolving whether work quali-
�es as administrative, courts must consider the particular facts
before them and apply the language of the statutes and wage orders
at issue. Only if those sources fail to provide adequate guidance, as
was the case in Bell II, is it appropriate to reach out to other
sources.

53 Cal. 4th at 190.
The Supreme Court paid special attention to the question

whether the court of appeal had properly concluded that “only
work performed at the level of policy or general operations can
qualify as directly related to management policies or general
business operations,” Harris, 53 Cal. 4th at 187 (quotation marks
and emphasis deleted), holding that it had not. The Supreme
Court emphasized that courts must be attentive to all of the
Department of Labor regulations that have been incorporated
into the California Wage Orders, not just certain portions of those
incorporated regulations. According to the Court, the court of ap-
peal had focused on former Section 541.205(a), without adequately
considering former Section 541.205(b), which states:

The administrative operations of the business include the work
performed by so-called white-collar employees engaged in “servic-
ing” a business as, for example, advising the management, plan-
ning, negotiating, representing the company, purchasing, promot-
ing sales, and business research and control. An employee
performing such work is engaged in activities relating to the
administrative operations of the business notwithstanding that he
is employed as an administrative assistant to an executive in the
production department of the business. Former Fed. Regs. at 29
C.F.R. § 541.205(b) (2000).

Thus, according to the Court, the activities identi�ed in Section
205(b) are administrative in nature, whether they are performed
at the level of policy or not.

In reaching this conclusion, the California Supreme Court
identi�ed as “in doubt” the persuasiveness of the Ninth Circuit's
contrary interpretation of the FLSA in Bratt v. County of Los
Angeles, 912 F.2d 1066, 29 Wage & Hour Cas. (BNA) 1578, 116
Lab. Cas. (CCH) P 35409 (9th Cir. 1990). There, the Ninth Circuit
held that “[A]dvising the management as used in [section 205(b)]
is directed at advice on matters that involve policy determina-
tions, i.e., how a business should be run or run more e�ciently,
not merely providing information in the course of the customer's
daily business operation.” Bratt v. County of Los Angeles, 91 F.2d
at 1070.

Furthermore, by questioning Bratt, the Court implicitly drew
into question the subsequent Ninth Circuit decision in Bothell v.
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Phase Metrics, Inc., 299 F.3d 1120, 7 Wage & Hour Cas. 2d (BNA)
1829, 146 Lab. Cas. (CCH) P 34575 (9th Cir. 2002) (see supra for
discussion of Bothell). There, the Ninth Circuit relied on Bratt for
the proposition that the employer must show that an administra-
tive employee is engaged in “running the business itself or
determining its overall course or policies, not just in the day-to-
day carrying out of the business' a�airs.” 299 F.3d at 1125. Har-
ris rejected this analysis.

The California Supreme Court reversed the court of appeal's
decision, and remanded the case for proceedings consistent with
its opinion. On July 23, 2012, the court of appeal for the Second
Appellate District issued a decision that granted summary judg-
ment for the plainti�s, based on reasoning inconsistent with the
California Supreme Court's decision. The court of appeal
determined that the claims adjusters at issue did not qualify as
exempt as a matter of law because “their primary duties are the
day-to-day tasks involved in adjusting individual claims.” Slip op.
at 13. As of the time of this Deskbook, it remains to be seen
whether this court of appeal opinion will stand or whether the
California Supreme Court will grant a second petition for review
or depublish the decision.

‡ Practice Pointer: Employers should consult legal
counsel when making decisions related to employee clas-
si�cation based on the administrative exemption.

(4) Administrative Functions Directly Related to Academic
Instruction

The phrase “performing administrative functions directly re-
lated to academic instruction or training” means work related to
the academic operations and functions in a school, rather than to
administration along the lines of general business operations.
Such academic administrative functions include operations
directly in the �eld of education. Jobs relating to areas outside
the educational �eld are not within the de�nition of academic
administration.75

(5) Discretion and Independent Judgment as to Matters of Sig-
ni�cance

The exercise of discretion and independent judgment involves
the comparison and evaluation of possible courses of conduct, and
acting or making a decision after considering the various
possibilities.76 It implies that the employee has the authority to
make an independent choice free from immediate supervision

75Former 29 C.F.R. § 541.202(e).
76See 2002 DLSE Manual § 52.3.8

(citing former 29 C.F.R. § 541.207).
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and with respect to matters of signi�cance.77 The exercise of
discretion and independent judgment does not require that an
employee have �nal authority to make decisions without review
from higher levels; instead, the decisions made as a result of the
exercise of discretion and independent judgment may consist of
recommendations for action that are given particular weight,
rather than the actual taking of action.78

The most frequent misapplication of the term “discretion and
independent judgment” is the failure to distinguish it from the
use of skills and knowledge.79 Speci�cally, the pre–2004 FLSA
regulations state that the exercise of discretion and independent
judgment must be more than the use of skill in applying well-
established techniques, procedures or speci�c standards described
in manuals and other sources.80

The second most frequent misapplication of the term “discre-
tion and independent judgment” relates to the level or importance
of the matters with respect to which the employee may make
decisions.81 The term “decisions in signi�cant matters” applies to
all kinds of decisions normally made by persons who formulate or
participate in the formulation of policy within their spheres of
responsibility or who exercise authority within a wide range to
commit their employer in substantial respects �nancially or
otherwise.82 The pre–2004 FLSA regulations distinguish between
decisions relating to matters of little consequence or concerning
relatively unimportant matters, and the discretion and indepen-
dent judgment that is real and substantial, or exercised with re-
spect to matters of consequence.83

The DLSE also has stated that the work of an exempt adminis-
trative employee may require the exercise of discretion and inde-
pendent judgment “customarily and regularly.”84 The phrase “cus-
tomarily and regularly” signi�es a frequency which must be
greater than occasional but which may be less than constant.85

The requirement will be met by the employee who normally and
recurrently is called upon to exercise, and does exercise, discre-
tion and independent judgment in the day-to-day performance of

77See 2002 DLSE Manual
§ 52.3.8.1.

78See 2002 DLSE Manual
§ 52.3.13 (citing former 29 C.F.R.
§ 541.207(e)).

792002 DLSE Manual § 52.3.8.5;
see former 29 C.F.R. § 541.207(b), (c).

80Former 29 C.F.R. § 541.207(b),
(c); see 2002 DLSE Manual § 52.3.8.5.

81See former 29 C.F.R.
§ 541.207(d)(1).

822002 DLSE Manual § 52.3.12.1
(citing former 29 C.F.R. § 541.207(d)).

83See former 29 C.F.R.
§ 541.207(b)(2), (d).

842002 DLSE Manual § 52.3.8.4.
852002 DLSE Manual § 52.3.8.4

(citing former 29 C.F.R. § 541.207(g)).
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his or her duties.86

Interpreting the pre–2004 FLSA regulations, on which Califor-
nia law heavily relies, federal courts found that the employees at
issue had exercised su�cient discretion and independent judg-
ment to qualify for the administrative exemption in the following
scenarios:

1. An accounting �rm employee who conducted actuarial
valuations and compliance testing requiring him to sum-
marize problems in clients' accounts, informed the clients
about these problems, and suggested solutions; wrote to
clients telling them that they should contact him with
their questions about their accounts; streamlined the pro-
cess by which clients supply data; and communicated due
dates to his clients based on his judgment as to how long it
would take to �nish the particular project.87

2. A production editor for a publishing company who was
responsible for delegating work to copy editors, proofread-
ers, and illustrators; setting and monitoring deadlines so
that the book projects would be completed within the
deadlines set by the managing editor; reviewing the work
of the proofreaders and copy editors; and suggesting
changes to a book's author. Moreover, no one reviewed his
editing decisions. He was the only employee responsible
for managing book projects through the editing process,
and editing was a major assignment which directly related
to the company's business operations.88

3. A sales employee whose primary duties included locating
suppliers for import/export trade, searching for markets
and middlemen to sell goods and enjoying a fair degree of
autonomy and responsibility for complex tasks.89

4. A company controller who was a member of the company's
management team and his administrative duties included
weekly meetings with senior management, serving as the
registered agent for service of process, computerizing the
company's accounting procedures, signing contracts and
tax documents and, “most signi�cantly,” creating reports

862002 DLSE Manual § 52.3.8.4
(citing former 29 C.F.R. § 541.207(g)).

87Piscione v. Ernst & Young,
L.L.P., 171 F.3d 527, 537, 5 Wage &
Hour Cas. 2d (BNA) 361, 5 Wage &
Hour Cas. 2d (BNA) 362, 137 Lab.
Cas. (CCH) P 33834 (7th Cir. 1999).

88Shaw v. Prentice Hall Computer

Pub., Inc., 151 F.3d 640, 641, 4 Wage
& Hour Cas. 2d (BNA) 1412, 135 Lab.
Cas. (CCH) P 33709 (7th Cir. 1998).

89Nicholson v. World Business
Network, Inc., 105 F.3d 1361, 1365–66,
3 Wage & Hour Cas. 2d (BNA) 1313,
133 Lab. Cas. (CCH) P 33500 (11th
Cir. 1997).
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that were “vital to pricing and production information.”90

However, interpreting the pre–2004 FLSA regulations, federal
courts found that the employees did not exercise su�cient discre-
tion and independent judgment to qualify for the administrative
exemption in the following scenarios:

1. Loan originators who did not have authority to approve a
loan absent approval from the underwriting department
and whose decisions regarding whether to proceed with an
application or which product to recommend, and negotiat-
ing pricing were all governed by the company's preexisting
established standing operating procedures and guidelines.
The court found that loan originators were using skill in
applying techniques, procedure, or speci�c standards of
the company rather than exercising discretion and inde-
pendent judgment.91

2. An investigator who investigated and collected informa-
tion for insurance companies, businesses, and individuals
despite the fact that there was no set procedure for plainti�
to follow when carrying out his duties. The court placed
great weight on the fact that his billable hours are subject
to reduction if the investigator's supervisor believes that
the work produced was not commensurate with the time
spent, or the time spent was considered to be a duplication
of e�ort. Thus, although the investigator may have
exercised some discretion, if such discretion did not coin-
cide with the supervisor's idea of the proper procedure, the
supervisor could reduce their hours.92

3. Auto damage appraisers who merely used skills to negoti-
ate the price to repair damaged vehicles. Of particular
importance to the court was the fact that the DOL's Field
Operations Handbook provides that the essence of an ap-
praiser's job is the determination of facts, and in making
their estimates they are guided primarily by their skill
and experience and by written manuals of established
labor and material costs. Pursuant to this de�nition, the
court found that the essence of the appraisers' duties
involved fact �nding to determine the cost of repair, and
that they were guided in those duties by skill and experi-

90Spinden v. GS Roo�ng Products
Co., Inc., 94 F.3d 421, 428 (8th Cir.
1996), cert. denied, 620 U.S. 1120, 117
S.Ct. 137L. Ed. 2d. 344(1997).

91Casas v. Conseco Finance Corp.,
146 Lab. Cas. (CCH) P 34502, 2002

WL 507059, *10 (D. Minn. 2002) (un-
published decision).

92Gusdonovich v. Business Infor-
mation Co., 705 F. Supp. 262, 265
(W.D. Pa. 1985).
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ence and by manuals.93

(6) Examples of Administrative Employees
The DLSE has indicated that it considers the following three

types of administrative employees exempt if, and only if, they
meet all of the requirements set forth in the test for the
administrative exemption above:

1. Employees who regularly and directly assist a proprietor
or exempt executive or administrator. They include those
executive assistants and administrative assistants to
whom executives or high level administrators have
delegated part of their discretionary powers. Generally,
such assistants are found in large establishments where
the o�cial assisted has duties of such scope and which
require so much attention that the work of personal
scrutiny, correspondence and interviews must be
delegated.94

2. Employees who perform, only under general supervision,
work along specialized or technical lines requiring special
training, experience, or knowledge. Such employees are
often described as “sta� employees,” or functional, rather
than department heads. They include employees who act
as advisory specialists to the management, or to the
employer's customers. Typical examples are tax experts,
insurance experts, sales research experts, wage-rate
analysts, foreign exchange consultants, and statisticians.
Such experts may or may not be exempt, depending on the
extent to which they exercise discretionary powers. Also
included would be persons in charge of a functional depart-
ment, which may even be a one-person department, such
as credit managers, purchasing agents, buyers, personnel
directors, safety directors, and labor relations directors.95

3. Employees who perform special assignments under only
general supervision. Often, such employees perform their
work away from the employer's place of business. Typical
titles of such persons are lease buyers, �eld representa-
tives, and location managers for motion picture companies.
This category also includes employees whose special as-
signments are performed entirely or mostly on the employ-
er's premises, such as customers' brokers in stock exchange
�rms and so-called “account executives” in advertising

93Reich v. American Intern.
Adjustment Co., Inc., 902 F. Supp.
321, 323–24, 2 Wage & Hour Cas. 2d
(BNA) 1655, 131 Lab. Cas. (CCH) P
33324 (D. Conn. 1994) (citations omit-

ted).
94

2002 DLSE Manual § 52.3.
95

2002 DLSE Manual § 52.3.
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�rms.96

§ 16:4 Exemptions from overtime pay and/or statutory
minimum wage requirements—Executive
exemption

This Section presents the executive exemption tests under
federal and California law.

a. Federal Law

(1) Executive Exemption Test Under the FLSA Regulations
A bona �de executive is exempt from both the overtime and

minimum wage provisions of the FLSA.1 Under the FLSA regula-
tions, an employee quali�es for the executive exemption if: (a) the
employee's “primary duty” involves the management of the
enterprise in which the employee is employed or a customarily
recognized department or subdivision thereof; (b) the employee
customarily and regularly directs the work of two or more other
employees; (c) the employee has the authority to hire or �re other
employees or make suggestions and recommendations as to hir-
ing, �ring, advancement, promotion, or any other change of status
of other employees that are given particular weight; and (d) the
employee is paid on a salary basis of at least $455 per week,
exclusive of board, lodging, or other facilities.2

The executive exemption also applies to business owners,

962002 DLSE Manual § 52.3 (cit-
ing former 29 C.F.R. § 541.201).

[Section 16:4]
129 U.S.C.A. § 213(a)(1).
229 C.F.R. § 541.100(a) (setting

forth executive exemption test); see 29
C.F.R. §§ 541.100 to 541.106 (covering
the executive exemption).

Prior to the FLSA regulations,
the executive exemption was based on
the application of a “short test” or a
“long test,” depending on the amount
of the employee's earnings. The FLSA
regulations, e�ective August 23, 2004,
eliminated the “short test” and “long
test” and created a single duties test.

Under the “short test” set forth
in the pre-2004 FLSA regulations, an
employee was deemed an exempt ex-
ecutive if: (a) he or she was compen-
sated on a salary basis at a rate of not
less than $250 per week (exclusive of
board, lodging, or other facilities); (b)

the employee's primary duty consisted
of management of the enterprise or
one of its customarily recognized de-
partments or subdivisions; and (c) the
employee customarily and regularly
directed the work of a least two other
employees. See former 29 C.F.R. §§ 541.
1(f), 541.119 (setting forth executive
exemption “short test”); see Baldwin v.
Trailer Inns, Inc., 266 F.3d 1104, 1112,
7 Wage & Hour Cas. 2d (BNA) 449,
144 Lab. Cas. (CCH) P 34369 (9th Cir.
2001).

Under the “long test” set forth
in the pre-2004 FLSA regulations, an
employee was deemed an exempt ex-
ecutive if: (a) the employee was com-
pensated on a salary basis at a rate of
less than $250 per week, but at least
$155 per week; (b) the employee's pri-
mary duty consisted of management of
the enterprise or one of its customarily
recognized departments or subdivi-
sions; (c) the employee customarily
and regularly directed the work of a
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de�ned as employees who own at least a bona �de 20% equity
interest in the enterprise in which the employee is employed,
regardless of whether the business is a corporate or other type of
organization, and who are actively engaged in its management.3

(a) Remuneration
To be eligible for the FLSA executive exemption, an employee

generally must receive a guaranteed salary of at least $455 per
week ($23,600 per annum), exclusive of board, lodging, or other
facilities.4 Moreover, an employee generally is not exempt from
the federal overtime pay requirements unless he or she receives
pay on a “salary basis,” meaning he or she regularly receives a
predetermined amount of compensation each week that is not
subject to reduction due to variations in the quality or quantity of
work performed.5

Additionally, an exempt employee must receive the full salary
for any week in which he or she performs any work without
regard to the number of days or hours worked.6 If the employee is
ready, willing and able to work, deductions may not be made for
time when work is not available.7

‡ Practice Pointer: Under the FLSA's “salary basis”
test, employees seeking overtime compensation have
argued that any potential or realized salary deductions
destroy their exempt status. The FLSA regulations ad-
dress the circumstances under which salary deductions
may result in the loss of exempt status for an employee
or group of employees, as discussed in § 16:11.

(b) Primary duty

In addition to the remuneration described above, the federal
executive exemption imposes a “primary duty” standard. In brief,
to qualify for the federal executive exemption, an employee must
perform duties that are “primarily” executive in character, even
if these duties do not constitute a majority of the employee's

least two other employees; (d) the em-
ployee had authority to hire or �re
other employees or to make sugges-
tions and recommendations regarding
hiring, �ring, advancement, promo-
tion, and other changes of status, that
were given particular weight; (e) the
employee customarily and regularly
exercised discretionary powers; and (f)
with limited exceptions, the employee
devoted no more than 20%; (or 40%;
for retail or service employees) of work
hours to other activities. See former

29 C.F.R. § 541.1(e) (setting forth “long
test” for executive exemption); see also
Donovan v. Burger King Corp., 675
F.2d 516, 518, 25 Wage & Hour Cas.
(BNA) 524, 93 Lab. Cas. (CCH) P
34174 (2d Cir. 1982).

329 C.F.R. § 541.101.
429 C.F.R. § 541.600(a).
529 C.F.R. § 541.602(a).
629 C.F.R. § 541.602(a).
729 C.F.R. § 541.602(a).
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work activities.8 “Primary duty” under the FLSA means the
principal, main, major, or most important duty that the employee
performs.9 Determination of an employee's primary duty must be
based on all the facts in a particular case with the major
emphasis on the character of the employee's job as a whole.10

‡ Practice Pointer: As noted above (see § 16:3), federal
law uses a qualitative approach; California law uses a
quantitative approach.

“[M]anagement” under the FLSA regulations includes, but is
not limited to, activities such as interviewing, selecting, and
training of employees; setting and adjusting their rates of pay
and hours of work; directing the work of employees; maintaining
production or sales records for use in supervision or control; ap-
praising employees' productivity and e�ciency for the purpose of
recommending promotions or other changes in status; handling
employee complaints and grievances; disciplining employees;
planning the work; determining the techniques to be used; ap-
portioning the work among the employees; determining the types
of materials, supplies, machinery, equipment, or tools to be used
or merchandise to be bought, stocked and sold; controlling the
�ow and distribution of materials or merchandise and supplies;
providing for the safety and security of the employees or the
property; planning and controlling the budget; and monitoring or
implementing legal compliance measures.11 This list is not
exhaustive, and a determination of whether an employee has
management as his or her primary duty must be based on all the
facts in a particular case.12 An individual may be exempt even if
he or she performs only one or a few management duties.13

A “customarily recognized department or subdivision” is

8See, e.g., Baldwin v. Trailer
Inns, Inc., 266 F.3d 1104, 1114–15, 7
Wage & Hour Cas. 2d (BNA) 449, 144
Lab. Cas. (CCH) P 34369 (9th Cir. 2001)
(addressing primary duties require-
ment under federal law where less
than 50% of the employees' time was
spent on exempt work and �nding that
RV managers who spent more than
50% of their time on “plainly nonex-
empt” duties were still exempt under
the executive exemption; “We do not
presume that the executive exemption
fails merely because the proportion of
time spent on exempt managerial
tasks is less than �fty percent, where,
as here, managerial duties are pack-
aged in employment with non-
managerial tasks, and the manage-

ment function cannot readily and
economically be separated from the
nonexempt tasks.”) (citing Donovan v.
Burger King Corp., 672 F.2d 221, 226,
25 Wage & Hour Cas. (BNA) 428, 93
Lab. Cas. (CCH) P 34150, 10 Fed. R.
Evid. Serv. 168 (1st Cir. 1982)).

929 C.F.R. § 541.700(a).
1029 C.F.R. § 541.700(a).
1129 C.F.R. § 541.102(b).
1229 C.F.R. § 541.103.
13See, e.g., Mellas v. City of Puyal-

lup, 201 F.3d 444 (9th Cir. 1999) (un-
published decision) (providing that list
of management duties in [former] 29
C.F.R. § 541.102 is not exhaustive).
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intended to distinguish between a mere collection of employees
assigned from time to time to a speci�c job or series of jobs and a
unit with permanent status and function. A customarily recog-
nized department or subdivision must have a permanent status
and a continuing function. For instance, a large employer's hu-
man resources department might have subdivisions for recruit-
ing, compensation, pensions and other bene�ts, equal employ-
ment opportunity, and human resources management, each of
which has a permanent status and function.14 When an enterprise
has more than one establishment, the employee in charge of each
establishment may be considered in charge of a recognized
subdivision of the enterprise.15 A recognized department or
subdivision need not be physically within the employer's
establishment and may move from place to place. The mere fact
that the employee works in more than one location does not
invalidate the exemption if other factors show that the employee
is actually in charge of a recognized unit with a continuing func-
tion in the organization.16 Continuity of the same subordinate
personnel is not essential to the existence of a recognized unit
with a continuing function. An otherwise exempt employee will
not lose the exemption merely because the employee draws and
supervises workers from a pool or supervises a team of workers
drawn from other recognized units, if other factors are present
that indicate that the employee is in charge of a recognized unit
with a continuing function.17

The DOL has stated that, “especially in the restaurant and
retail settings,” managers and supervisors may well be exempt
even if they spend up to 90% of their time on nonexempt tasks.18

1429 C.F.R. § 541.103(a).
1529 C.F.R. § 541.103(b).
1629 C.F.R. § 541.103(c).
1729 C.F.R. § 541.103(d).
1879 Fed. Reg. 22212, 22137 (April

23, 2004) (citing Jones v. Virginia Oil
Co., 69 Fed. Appx. 633 (4th Cir. 2003)
(unpublished decision) (holding that
restaurant manager, who testi�ed that
70% to 80% of her time was spent on
nonexempt duties, was exempt “cap-
tain of the ship”); Murray v. Stuckey's
Inc., 939 F.2d 614, 617–20 (8th Cir.
1991), cert. denied, 502 U.S. 1073, 112
S.Ct. 970, 117 L.Ed. 2d 135 (1992)
(holding that store managers who
spend up to 90% of their time on “rou-
tine non-management jobs such as

pumping gas, mowing the grass, wait-
ing on customers, and stocking
shelves,” were exempt executives);
Burger King, 672 F.2d at 223–27 (�nd-
ing that restaurant assistant manag-
ers who performed nonexempt work
the majority of the time were never-
theless executive employees because
assistant managers' primary duty was
to supervise the restaurant while
performing nonexempt work plus man-
agerial duties such as scheduling,
training, record-keeping, and assign-
ment of work); Kastor v. Sam's
Wholesale Club, 131 F. Supp. 2d 862,
863–70, 143 Lab. Cas. (CCH) P 34243
(N.D. Tex. 2001) (holding that retail
bakery manager was exempt even
though he performed nonexempt work
90% of the time; bakery manager was
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(c) Customarily and regularly direct the work of two or more
other employees

“[C]ustomarily and regularly” means a frequency that must be
greater than occasional but which, of course, may be less than
constant; it includes work normally done every workweek, but
does not include isolated or one-time tasks.19

The phrase “two or more other employees” refers to two full-
time employees or their equivalent. One full-time and two half-
time employees, for instance, are equivalent to two full-time em-
ployees, as are four half-time employees.20 The supervision can be
distributed among two, three, or more employees, but each such
employee must customarily and regularly direct the work of two
or more other full-time employees or the equivalent. For example,
a department with �ve full-time nonexempt workers may have
up to two exempt supervisors if each such supervisor customarily
and regularly directs the work of two of those workers.21 An em-
ployee who merely assists the manager of a particular depart-
ment and supervises two or more employees only in the actual
manager's absence does not meet this requirement.22 An employ-
ee's hours worked cannot be credited more than once for di�erent
executives. Therefore, a shared responsibility for the supervisor
of the same two employees in the same department does not
satisfy this requirement. However, a full-time employee who
works four hours for one supervisor and four hours for a di�erent
supervisor, for instance, can be credited as a half-time employee
for both supervisors.23

(d) Particular weight
Pursuant to the FLSA regulations, factors to consider in

determining whether an employee's suggestions and recom-

paid more than others in department
and his duties were management,
including tracking sales, increasing
sales, ordering products, maintaining
safety standards, and supervising,
scheduling, training, and disciplining
bakery employees); Horne v. Crown
Cent. Petroleum, Inc., 775 F. Supp.
189, 190–91, 30 Wage & Hour Cas.
(BNA) 871, 120 Lab. Cas. (CCH) P
35569 (D.S.C. 1991) (�nding that con-
venience store manager was exempt
even though she performed manage-
ment duties “simultaneously with as-
sisting the store clerks in waiting on
customers”; nonexempt tasks were
“not nearly as crucial to the store's
success as were the management func-
tions”)). See also Baldwin v. Trailer

Inns, Inc., 266 F.3d 1104, 1113–17, 7
Wage & Hour Cas. 2d (BNA) 449, 144
Lab. Cas. (CCH) P 34369 (9th Cir. 2001)
(�nding that recreational vehicle park
managers were executive employees
even though they performed many of
the same functions as nonexempt em-
ployees); Donovan v. Burger King
Corp., 675 F.2d 516, 517–522, 25 Wage
& Hour Cas. (BNA) 524, 93 Lab. Cas.
(CCH) P 34174 (2d Cir. 1982) (“Burger
King II”).

1929 C.F.R. § 541.207(g).
2029 C.F.R. § 541.104(a).
2129 C.F.R. § 541.104(b).
2229 C.F.R. § 541.104(c).
2329 C.F.R. § 541.104(d).
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mendations as to hiring, �ring, advancement, promotion, or any
other change of status are given “particular weight” include, but
are not limited to, whether it is part of the employee's job duties
to make such suggestions and recommendations, the frequency
with which such suggestions and recommendations are made,
requested, and relied upon, and the frequency with which the
employee's suggestions and recommendations are relied upon.24

Generally, an executive's recommendations must pertain to em-
ployees whom the executive customarily and regularly directs.25

This does not include occasional suggestions with regard to a
change in status of a co-worker.26 An employee's recommenda-
tions may still be deemed to have “particular weight” even if a
higher level manager's recommendation has more importance
and even if the employee does not have authority to make the
ultimate decision as to the employee's change in status.27

(e) E�ect of concurrent performance of exempt and nonexempt
work

Concurrent performance of exempt and nonexempt work does
not disqualify an employee from the executive exemption if the
other requirements for the exemption are otherwise met.28

Whether an employee meets the requirements of the exemption
when the employee performs concurrent duties is determined on
a case-by-case basis, based on such factors as the relative
importance of the exempt duties as compared with other types of
duties, the amount of time spent performing exempt work, the
employee's relative freedom from direct supervision, and the rela-
tionship between the employee's salary and the wages paid to
other employees for the kind of nonexempt work performed by
the employee.29 In general, exempt executives make the decision
regarding when to perform nonexempt duties and remain
responsible for the success or failure of business operations under
their management while performing the nonexempt work. On the
other hand, the nonexempt employee generally is directed by a
supervisor to perform the exempt work or performs the exempt
work for de�ned time periods. An employee whose primary duty
is ordinary production work or routine, recurrent, or repetitive

2429 C.F.R. § 541.105; see DOL
Opinion Letter 2005–40 (Oct. 14, 2005)
(de�ning “particular weight”). To the
extent that California courts look to
federal precedent to interpret identi-
cally phrased state law obligations,
this opinion letter may be relevant
authority to analysis of the executive

exemption under California law.
2529 C.F.R. § 541.105.
2629 C.F.R. § 541.105.
2729 C.F.R. § 541.105.
2829 C.F.R. § 541.106(a).
2929 C.F.R. §§ 541.106(a), 541.

700(a).
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tasks cannot qualify for exemption as an executive.30 For instance,
an assistant manager in a retail establishment may perform
work such as serving customers, cooking food, stocking shelves,
and cleaning the establishment, but performance of such nonex-
empt work does not preclude the exemption if the assistant
manager's primary duty is management.31 An assistant manager
can supervise employees and serve customers at the same time,
or simultaneously direct the work of other employees and stock
shelves, without losing the exemption.32 On the other hand, a
relief supervisor or working supervisor whose primary duty is
performing nonexempt work on the production line in a manufac-
turing plant does not become exempt merely because the nonex-
empt production line employee occasionally has some responsibil-
ity for directing the work of other nonexempt production line
employees when, for example, the exempt supervisor is
unavailable.33 Likewise, an employee whose primary duty is to
work as an electrician is not an exempt executive even if the em-
ployee also directs the work of other employees on the job site,
orders parts and materials for the job, and handles requests from
the prime contractor.34

b. California Law
Under California law, a person employed in a bona �de execu-

tive capacity is exempt from both the minimum wage and
overtime provisions of California law.35 Under California law, an
exempt executive36 is an employee:

1. Whose duties and responsibilities involve the management
of the enterprise in which he or she is employed or of a
customarily recognized department or subdivision thereof;

2. Who customarily and regularly directs the work of two or
more other employees therein;

3. Who has the authority to hire or �re other employees or
whose suggestions and recommendations as to the hiring
or �ring and as to the advancement and promotion or any
other change of status of other employees will be given
particular weight;

3029 C.F.R. § 541.106(a).
3129 C.F.R. § 541.106(b).
3229 C.F.R. § 541.106(b).
3329 C.F.R. § 541.106(c).
3429 C.F.R. § 541.106(c).
35Cal. Lab. Code § 515(a); Cal.

Code Regs. tit. 8, §§ 11010(1)(A) et seq.
36For purposes of this Section,

citations reference IWC Wage Order
4–2001, the IWC Wage Order that

governs professional, technical, cleri-
cal, mechanical, and similar occupa-
tions, and applies to those employers
whose operations are not included in
any industries speci�cally de�ned in
the IWC Wage Orders. However, not
all Wage Orders are identical. As
certain provisions of the California
Wage Orders di�er, it is critical for
employers to follow the Wage Order
that applies to their workforce.
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4. Who customarily and regularly exercises discretion and in-
dependent judgment;

5. Who is primarily engaged in duties that meet the test of
the exemption. The activities constituting exempt work
and nonexempt work shall be construed in the same man-
ner as such items are construed in the following regula-
tions under the FLSA e�ective as of the date of this Wage
Order: 29 C.F.R. §§ 541.102, 541.104 to 541.111, and
541.115 to 541.116.37 Exempt work shall include, for
example, all work that is directly and closely related to
exempt work and work that is properly viewed as a means
for carrying out exempt functions. The work actually
performed by the employee during the course of the
workweek must, �rst and foremost, be examined and the
amount of time the employee spends on such work,
together with the employer's realistic expectations and the
realistic requirements of the job, shall be considered in
determining whether the employee satis�es this require-
ment; and

6. Such employee also must earn a monthly salary equiva-
lent to no less than two times the state minimum wage for
full-time38 employment.39

This Section discusses the elements of the executive exemption
under California law below.

(1) Salary Requirement
The compensation standard under California law is a salary

requirement.40 However, the California Wage Orders do not
expressly state how the “monthly salary” requirement is to be
applied. According to the DLSE, the “weekly standard” governs,
and an employee will be considered to be paid on a “monthly
basis” if he or she regularly receives each pay period, on a weekly,
or less frequent basis, a predetermined amount constituting all

37These citations to the FLSA
regulations refer to the pre–2004
FLSA overtime regulations rather
than the FLSA regulations that be-
came e�ective on August 23, 2004 (see
29 C.F.R. §§ 541 et seq.). These pre–
2004 FLSA regulations contain de-
tailed guidance about the types of
duties that the courts typically have
found to be exempt. See 2002 DLSE
Manual § 53.2.

38California Labor Code § 515(c)
de�nes full-time employment as 40
hours per week.

39IWC Wage Order 4–2001,
§ 1(A)(1) (setting forth the executive
exemption test); Cal. Code Regs. tit. 8,
§ 11040(1)(A)(1). Cal. Lab. Code
§ 515(c) de�nes full-time employment
as 40 hours per week.

40See, e.g., IWC Wage Order
4–2001, § 1(A)(1)(f) (providing that
“[s]uch [exempt] employee must also
earn a monthly salary equivalent to
no less than two (2) times the state
minimum wage for full-time employ-
ment”); 2002 DLSE Manual § 51.6
(setting forth the salary requirement).
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or part of his or her compensation, which amount is not subject
to reduction because of variations in the quality or quantity of
the work performed.41 An exempt employee must earn a monthly
salary equivalent to no less than two times the minimum wage
for full-time (40 hours per week) employment.42 Based on the $8
minimum wage rate that went into e�ect on January 1, 2008,43

the salary requirement is $2,773.33 per month or $33,280
annually. The salary requirement is discussed further in § 16:11.

(2) Primary Duty: Requirement That Exempt Employee Spend
More Than 50% of Work Time Engaged in Exempt Duties

The executive exemption requires that the employee engage
“primarily” in duties that meet the test of the exemption. Under
California law, this means that an employee may meet the execu-
tive exemption requirements only if he or she actually spends
more than 50% of his or her working time performing exempt
duties.44 The following types of responsibilities qualify as exempt
managerial duties when performed by an employee in the
management of his department or the supervision of the employ-
ees under him or her: interviewing, selecting, and training of em-
ployees; setting and adjusting their rates of pay and work hours;
directing the work of employees; maintaining production of sales
records for use in supervision or control; appraising the employ-
ees' productivity and e�ciency for the purpose of recommending
promotions or other changes in status; resolving employees' e�-
ciency and productivity; handling employee complaints and griev-
ances; disciplining employees; planning the work; determining
the techniques to be used; apportioning the work among the em-
ployees; deciding the type of materials, supplies, machinery and
tools to be used or merchandise to be bought, stocked, and sold;
controlling the �ow and distribution of materials or merchandise
and supplies; providing for the safety of employees or the prop-
erty; planning and controlling the budget; and monitoring or
implementing legal compliance measures.45

412002 DLSE Manual § 51.6.6
(“[A]lthough the California statute and
the IWC orders refer to a minimum
‘monthly' salary, the [DLSE] an-
nounced on March 1, 2002, that for
enforcement purposes the DLSE will
follow the federal regulations which
require that the salary test be based
on a weekly salary.”) (citing DLSE
Opinion Letter 2002.03.01); see 2002
DLSE Manual § 51.6.8.

42See, e.g., IWC Wage Order
4–2001, §§ 1(A)(1)(f), 1(A)(2)(g),

1(A)(3)(d); 2002 DLSE Manual § 51.6.
43IWC Wage Order 4–2001,

§ 4(A); Minimum Wage Order 2007,
MW–2007, § 2; Cal. Code Regs. tit. 8,
§ 11000(2).

44Cal. Lab. Code § 515(e); see
Ramirez v. Yosemite Water Co., Inc.,
20 Cal. 4th 785, 797, 85 Cal. Rptr. 2d
844, 852, 978 P.2d 2, 6 Wage & Hour
Cas. 2d (BNA) 35, 138 Lab. Cas. (CCH)
P 58648 (1999).

45Former 29 C.F.R. § 541.102; see
IWC Wage Order 4–2001, § 1(A)(1)(e);
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‡ Practice Pointer: As discussed above, federal law
uses a qualitative approach, whereas California law uses
a quantitative approach.

(3) Exercise of Discretion and Independent Judgment

As set forth above in § 16:3, the exercise of discretion and inde-
pendent judgment involves the comparison and evaluation of pos-
sible courses of conduct, and acting or making a decision after
considering the various possibilities.46 It implies that the em-
ployee has the authority to make an independent choice free from
immediate supervision and with respect to matters of
signi�cance.47

If a manager makes recommendations or decisions based upon
the application of a speci�ed procedure to information learned or
developed by the manager, he or she does not exercise discretion
and independent judgment. On the other hand, if a manager
makes decisions in the face of di�erent alternatives and without
formulas or guidelines or with guidelines that are not complete
and exhaustive, and that allow room for creativity and judgment,
he or she uses discretion and independent judgment.48 A court
has found that activities such as training employees; appraising
employee performance; initiating discipline, including attempting
to correct a problem before initiating discipline; ‘‘ ‘trouble-shoot-
ing’ for operational ine�ciencies, determining their ‘root cause’ ’’
and making appropriate adjustments; developing and implement-
ing ‘strategic plans’ to improve e�ciency; giving advice to em-
ployees on how to address problems arising in the �eld; and build-
ing customer relationships,” “necessarily includes the exercise of
discretion and judgment on matters of signi�cance.”49

(4) Customary and Regular Supervision of Two or More Full–
Time Employees or Their Equivalent

The DLSE takes the position that the phrase “customarily and
regularly” has the same meaning as in Section 541.107 of the
pre–2004 regulations, which is now codi�ed at Section 541.701 of
the FLSA regulations, addressing the exercise of discretionary

2002 DLSE Manual § 53.2; Lott v.
Howard Wilson Chrysler–Plymouth,
Inc., 203 F.3d 326, 331–32, 5 Wage &
Hour Cas. 2d (BNA) 1523, 140 Lab.
Cas. (CCH) P 33997 (5th Cir. 2000)
(holding that o�ce manager did not
qualify for executive exemption (under
pre–2004 FLSA regulations) because,
although she regularly directed the
work of two or more employees and
performed many of the duties enumer-
ated above, managing employees was

not her “primary” job duty).
46See 2002 DLSE Manual § 53.6

(citing former 29 C.F.R. § 541.207).
47See 2002 DLSE § 53.6.1.
48Former 29 C.F.R. § 541.207.
49In re United Parcel Service Wage

and Hour Cases, 190 Cal. App. 4th
1001, 1024–1025, 118 Cal. Rptr. 3d
834, 17 Wage & Hour Cas. 2d (BNA)
307 (2d Dist. 2010), review denied,
(Feb. 23, 2011).
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powers.50 Accordingly, “customarily and regularly” signi�es a
frequency that must be greater than occasional but that, of
course, may be less than constant.51 Tasks or work performed
“customarily and regularly” includes work normally and recur-
rently performed every workweek; it does not include isolated or
one-time tasks.52 Thus, there is no “percentage formula” for de�n-
ing the phrase “customarily and regularly.” According to the
DLSE, the inquiry is entirely case-by-case.53

An exempt executive employee must supervise a combination
of employees collectively working at least 80 hours per week.54

For example, the requirement may be met by supervising one
full-time (40 hours) and two half-time employees (20 hours each),
because this would be equivalent to supervising two full-time
employees.55

(5) Management of the Enterprise or a Customarily Recognized
Department or Subdivision Thereof

To qualify for the executive exemption, an employee also must
manage the enterprise in which he or she is employed or a cus-
tomarily recognized department or subdivision thereof.56 The
phrase “a customarily recognized department or subdivision” is
intended to distinguish between a mere collection of employees
assigned from time to time to a speci�c job or series of jobs and a
unit with permanent status and function.57 As under the federal
law, a customarily recognized department or subdivision must
have a permanent status and a continuing function. The example
of a large employer's human resources department above (see
§ 16:4) is equally applicable under California law.

(6) Authority to Recommend the Hiring or Firing of Employees
To qualify for the executive exemption, the employee also must

50DLSE Opinion Letter
1994.01.06.

512002 DLSE Manual ¶ 52.3.8.4
(citing former 29 C.F.R. § 541.207(g));
see 29 C.F.R. § 541.701.

5229 C.F.R. § 541.701; former 29
C.F.R. § 541.107.

53DLSE Opinion Letter
1994.01.06.

54The DOL Wage–Hour Division
Administrator and the DLSE take the
position that the supervision of only
two employees may meet the letter of
the test, but is an indicator that the
employee in question may be margin-
ally exempt. For example, the DLSE
has cautioned that, “[t]he employee

who devotes more than �fty percent of
his or her time to supervision would
almost certainly be supervising more
than two employees on a regular basis.
From a practical point of view, no
employer could possibly a�ord the cost
of supervision where the ratio is one
to two.” DLSE Opinion Letter
1994.01.06; see 2002 DLSE Manual
§ 53.4.1.

552002 DLSE Manual § 53.4.1;
former 29 C.F.R. § 541.104(a).

56IWC Wage Order 4–2001,
§ 1(A)(1)(a), (c); 2002 DLSE Manual
§ 53.3 (citing former 29 C.F.R.
§ 541.104).

572002 DLSE Manual § 53.3.1;
former 29 C.F.R. § 541.103.
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have “the authority to hire or �re or to make recommendations
as to hiring or �ring [and] advancement and promotion or any
other change of status of other employees [that] will be given
particular weight.”58 The right to take action involving the status
of the employees need not be direct nor must it be �nal.59

Similarly, although collective bargaining agreements and stan-
dardized internal personnel policies for progressive discipline
may “eliminate unfettered discretion” status changes, or the right
to challenge such decisions, that “does not mean that the
employer does not consider the supervisor's recommendations to
be of substantial importance.”60 The manager's actions in this
regard may be exercised through those who actually perform
those functions; but the manager's recommendation in such deci-
sions must carry particular weight.61

§ 16:5 Exemptions from overtime pay and/or statutory
minimum wage requirements—Professional
exemption (learned professional and creative
professional)

This Section presents the professional exemption (i.e., learned
professional and creative professional) tests under federal and
California law.

a. Federal Law

(1) Professional Exemption Test Under the FLSA Regulations
A bona �de professional is exempt from both the overtime and

minimum wage provisions of the FLSA.1 Under the FLSA regula-
tions e�ective August 23, 2004, an employee �ts within the
professional exemption2 if:

(1) The employee is compensated on a salary or fee basis at a
rate of not less than $455 per week, exclusive of board,
lodging, or other facilities; and

(2) the employee's primary duty is the performance of work
(i) Requiring knowledge of an advanced type in a �eld of
science or learning customarily acquired by a prolonged
course of specialized intellectual instruction [“learned
professional”]; or (ii) Requiring invention, imagination,

58IWC Wage Order 4–2001,
§ 1(A)(1)(a), (c); see 2002 DLSE Man-
ual § 53.5.

592002 DLSE Manual § 53.5.1.
60In re United Parcel Service Wage

and Hour Cases, 190 Cal. App. 4th
1001, 1023, 118 Cal. Rptr. 3d 834, 17
Wage & Hour Cas. 2d (BNA) 307 (2d

Dist. 2010), review denied, (Feb. 23,
2011) (emphasis in original).

61
2002 DLSE Manual § 53.5.1.

[Section 16:5]
129 U.S.C.A. § 213(a)(1).
2See 29 C.F.R. § 541.300.

§ 16:4 California Business Law Deskbook

1322



originality or talent in a recognized �eld of artistic or
creative endeavor [“creative professional”].3

As shown above, the FLSA regulations retain the distinction
between “learned” and “creative” professionals that existed under
the pre–2004 FLSA regulations.4

329 C.F.R. § 541.300 (setting
forth the professional exemption test).
See also 29 C.F.R. §§ 541.301 to 541.302
(describing “learned” and “creative”
professional exemptions).

4Prior to the FLSA regulations,
the professional exemption was based
on the application of a “short test” or a
“long test,” depending on the amount
of the employee's earnings. The FLSA
regulations, e�ective August 23, 2004,
eliminated the “short test” and “long
test” and created a single duties test.

Under the “short test” set forth
in the pre-2004 FLSA regulations, an
employee was a bona �de exempt pro-
fessional if he or she met the following
criteria: (a) he or she was compensated
on a salary or fee basis at a rate of not
less than $250 per week (exclusive of
board, lodging, or other facilities); and
(b) his or her primary duty (i) included
work requiring the consistent exercise
of discretion and judgment, and con-
sisted of (A) the performance of work
requiring advanced knowledge in a
�eld of science or learning customarily
acquired by a prolonged course of spe-
cialized intellectual instruction and
study (as distinguished from a general
academic education, apprenticeship,
or training in routine mental, manual,
or physical processes); or (B) teaching,
tutoring, instructing, or lecturing as
an employee of a school system or
educational establishment or institu-
tion; or (ii) consisted of the perfor-
mance of work requiring invention,
imagination, or talent in a recognized
�eld of artistic endeavor. See former
29 C.F.R. §§ 541.3(e), 541.315 (setting
forth the “short text” for professional
exemption).

Under the “long test” set forth
in the pre-2004 FLSA regulations, an
employee who was compensated on a
salary or fee basis at a rate of less

than $250 per week, but at least $170
per week, was exempt as a profes-
sional if: (a) his or her primary duty
consisted of (i) work requiring ad-
vanced knowledge, as described in
paragraph (b)(i) above, or (ii) work
that was original and creative in char-
acter in a recognized �eld of artistic
endeavor (as opposed to work that
could be produced by a person endowed
with general manual or intellectual
ability and training) and the result of
which depended primarily on the in-
vention, imagination, or talent of the
employee, or (iii) teaching, tutoring,
instructing, or lecturing as an em-
ployee of a school system or educa-
tional establishment or institution; (b)
his or her work required the consis-
tent exercise of discretion and judg-
ment in its performance; (c) the work
was predominantly intellectual and
varied in character (as opposed to rou-
tine mental, manual, mechanical, or
physical work) and was of such charac-
ter that the output produced or result
accomplished could not be standard-
ized in relation to a given period of
time; and (d) the employee devoted no
more than 20% of his or her workweek
to activities that were not an essential
part of, and necessarily incident to, the
work described above. See former 29
C.F.R. §§ 541.3, 541.311 to 541.314
(setting forth “long test” for profes-
sional exemption).

Under the pre-2004 FLSA regu-
lations, the requirement of a minimum
salary of $170 per week did not apply
to an employee: (a) who held a license
or certi�cate permitting the practice of
law or medicine and who was actually
engaged in that practice; (b) who held
the requisite medical degree and who
was engaged in an internship or resi-
dency; or (c) who was employed as a
teacher. See former 29 C.F.R.
§ 541.314.
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Under federal law, most courts
interpreted the learned professional
exemption to require at least a four-
year degree in the �eld of science or
learning directly applicable to the
duties of the job. See, e.g., Fife v.
Harmon, 171 F.3d 1173, 1177, 5 Wage
& Hour Cas. 2d (BNA) 350 (8th Cir.
1999) (holding that “air�eld operations
specialists” were not exempt profes-
sionals, even though they were re-
quired to have either: (a) bachelor's
degree in aviation management or a
related �eld; (b) four years of full-time
experience in aviation administration;
or (c) equivalent combination of aca-
demic training and on-the-job experi-
ence; while knowledge was deemed to
be advanced, it was the product of gen-
eral academic instruction or appren-
ticeship); Piscione v. Ernst & Young,
L.L.P., 171 F.3d 527, 544–46, 5 Wage
& Hour Cas. 2d (BNA) 361, 5 Wage &
Hour Cas. 2d (BNA) 362, 137 Lab.
Cas. (CCH) P 33834 (7th Cir. 1999)
(holding that Human Resources Con-
sultant and Manager, who managed
and administered bene�t plans, quali-
�ed as exempt, and noting that plain-
ti� graduated with honors from the
University of Notre Dame, where he
majored in math and took business
courses, and that his position further
required 20 hours of continuing educa-
tion each year, including courses re-
lated to changes in the Internal Reve-
nue Code); Reich v. State of Wyo., 993
F.2d 739, 741, 1 Wage & Hour Cas. 2d
(BNA) 649, 125 Lab. Cas. (CCH) P
35817 (10th Cir. 1993) (holding that
game wardens were exempt as profes-
sionals, where a degree in biology,
wildlife management, or similar �eld
was required); Dybach v. State of Fla.
Dept. of Corrections, 942 F.2d 1562,
1565–66, 30 Wage & Hour Cas. (BNA)
934, 120 Lab. Cas. (CCH) P 35547
(11th Cir. 1991) (concluding that pro-
bation o�cers were not exempt profes-
sionals, even though they were re-
quired to have four-year college
degrees, because the educational re-
quirement was general and not spe-

cialized).
Nevertheless, where the educa-

tional requirements were rigorous, but
did not constitute a four-year degree,
some courts have applied the learned
professional exemption. See, e.g.,
Owsley v. San Antonio Independent
School Dist., 187 F.3d 521, 524, 527,
137 Ed. Law Rep. 516, 5 Wage & Hour
Cas. 2d (BNA) 1025, 141 Lab. Cas.
(CCH) P 34098 (5th Cir. 1999) (�nding
that athletic trainers quali�ed for the
professional exemption where the
trainers were required to obtain a
state license, a bachelor's degree,
1,800 hours of apprenticeship, and
completion of �ve three-hour credit
college courses in human anatomy,
nutrition, kinesiology, human physiol-
ogy, and athletic training); cf. Bohn v.
Park City Group, Inc., 94 F.3d 1457,
1464, 3 Wage & Hour Cas. 2d (BNA)
780, 132 Lab. Cas. (CCH) P 33442
(10th Cir. 1996) (concluding that em-
ployer had not produced su�cient evi-
dence to prove that the primary duties
of plainti�, a technical writer/
documenter in its software depart-
ment, quali�ed him for the artistic
professional exemption; and determin-
ing that notwithstanding plainti�'s
large salary, his duties did not qualify
him for the highly skilled computer
professional exemption); Kitty Hawk
Air Cargo, Inc. v. Chao, 304 F. Supp.
2d 897, 901, 9 Wage & Hour Cas. 2d
(BNA) 533 (N.D. Tex. 2004) (rejecting
the employee's argument that a col-
lege degree requirement is always a
prerequisite to being an exempt profes-
sional in holding that pilots for a com-
mercial airline company that trans-
ports mail for the U.S. Postal Service
were exempt as learned professionals
under the Service Contract Act, which
follows the FLSA's white collar regula-
tions, and �nding that the pilots pos-
sessed the requisite degree of ad-
vanced knowledge even though a
college degree was not required to
become a pilot).
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(a) Remuneration
To be eligible for the FLSA professional exemption, employees

generally must receive a guaranteed salary or fee of at least $455
per week ($23,600 per annum), exclusive of board, lodging, or
other facilities.5 Moreover, employees generally are not exempt
from the federal overtime pay requirements unless they receive
pay on a “salary basis,” meaning they regularly receive a
predetermined amount of compensation each week that is not
subject to reduction due to variations in the quality or quantity of
work performed.6 However, an exception to the “salary basis”
requirement exists for certain professionals, such as lawyers,
physicians, and teachers.7 Unless excepted, an exempt profes-
sional employee must receive the full salary for any week in
which he or she performs any work without regard to the number
of days or hours worked.8 If the employee is ready, willing, and
able to work, deductions may not be made for time when work is
not available.9

A professional employee also may be paid on a “fee basis” rather
than on a salary basis, as discussed above. If the employee is
paid an agreed sum for a single job, regardless of the time
required for its completion, the employee will be considered to be
paid on a “fee basis.”10 A fee payment is generally paid for a
unique job, rather than for a series of jobs repeated a number of
times and for which identical payments repeatedly are made.11 To
determine whether the fee payment meets the minimum salary
requirement, the test is to consider the time worked on the job
and determine whether the payment is at a rate that would
amount to at least $455 per week if the employee worked 40
hours.12

‡ Practice Pointer: Under the FLSA's “salary basis”
test, employees seeking overtime compensation have
argued that any potential or realized salary deductions
destroy their exempt status. The FLSA regulations ad-
dress the circumstances under which salary deductions
may result in the loss of exempt status for an employee
or group of employees, as discussed in § 16:11.

(b) Primary duty
In addition to the remuneration described above, the federal

professional exemption imposes a “primary duty” standard. In
brief, federal professional exempt status requires that an em-

529 C.F.R. § 541.600(a).
629 C.F.R. § 541.602(a).
729 C.F.R. § 541.600(e).
829 C.F.R. § 541.602(a).

929 C.F.R. § 541.602(a).
1029 C.F.R. § 541.605(a).
1129 C.F.R. § 541.605(a).
1229 C.F.R. § 541.605(b).
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ployee perform duties that are “primarily” exempt professional in
character, even if these duties do not constitute a majority of the
employee's work activities.13 “Primary duty” under the FLSA
means the principal, main, major, or most important duty that
the employee performs.14 Determination of an employee's primary
duty will be based on all the facts in a particular case with the
major emphasis on the character of the employee's job as a
whole.15

‡ Practice Pointer: Under federal law, an employee
could perform three distinct duties: one that is clearly
exempt professional in nature and that takes 40% of the
workweek; and two others that are clearly nonexempt in
nature, one that takes 35% of the workweek and the
other takes 25% of the workweek. Because the primary
duty is exempt, the employee quali�es for exempt status.
In other words, federal law uses a qualitative approach.
Under California law, however, “primarily” means more
than one-half of the employee's work time,16so California
law uses a quantitative approach. When California and
federal requirements di�er, employers must satisfy the
more stringent requirement.

(c) Learned professional primary duty under the FLSA
regulations

To qualify for the learned professional exemption under the
FLSA regulations, an employee's primary duty must be the per-
formance of work requiring advanced knowledge in a �eld of sci-
ence or learning customarily acquired by a prolonged course of
specialized intellectual instruction.17 This primary duty test
includes three elements: (1) the employee must perform work
requiring advanced knowledge; (2) the advanced knowledge must
be in a �eld of science or learning; and (3) the advanced knowl-
edge must be customarily acquired by a prolonged course of spe-

13See, e.g., Baldwin v. Trailer
Inns, Inc., 266 F.3d 1104, 1114–15, 7
Wage & Hour Cas. 2d (BNA) 449, 144
Lab. Cas. (CCH) P 34369 (9th Cir. 2001)
(�nding that RV managers who spent
more than 50% of their time on
“plainly non-exempt” duties were still
exempt under the executive exemp-
tion; “We do not presume that the ex-
ecutive exemption fails merely because
the proportion of time spent on exempt
managerial tasks is less than �fty
percent, where, as here, managerial
duties are packaged in employment

with non-managerial tasks, and the
management function cannot readily
and economically be separated from
the nonexempt tasks.”) (citing Donovan
v. Burger King Corp., 672 F.2d 221,
226, 25 Wage & Hour Cas. (BNA) 428,
93 Lab. Cas. (CCH) P 34150, 10 Fed.
R. Evid. Serv. 168 (1st Cir. 1982)).

1429 C.F.R. § 541.700(a).
1529 C.F.R. § 541.700(a).
16See Cal. Lab. Code § 515(e).
1729 C.F.R. § 541.301(a).
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cialized intellectual instruction.18

The phrase “work requiring advanced knowledge” means work
that is predominantly intellectual in character, and that includes
work requiring the consistent exercise of discretion and judg-
ment, as distinguished from performance of routine mental, man-
ual, mechanical, or physical work. An employee who performs
work requiring advanced knowledge generally uses the advanced
knowledge to analyze, interpret, or make deductions from vary-
ing facts or circumstances. Advanced knowledge cannot be at-
tained at the high school level.19

The phrase “�eld of science or learning” includes the traditional
professions of law, medicine, theology, accounting, actuarial
computation, engineering, architecture, teaching, various types of
physical, chemical and biological sciences, pharmacy and other
similar occupations that have a recognized professional status, as
distinguished from the mechanical arts or skilled trades where in
some instances the knowledge is of a fairly advanced type, but is
not in a �eld of science or learning.20

Under the FLSA regulations, the phrase “customarily acquired
by a prolonged course of specialized instruction” restricts the
exemption to professions where specialized academic training is a
standard prerequisite for entrance into the profession.21 The best
prima facie evidence that an employee meets this requirement is
possession of the appropriate academic degree. However, the
word “customarily” means that the exemption also is available to
employees in such professions who have substantially the same
knowledge level and perform substantially the same work as the
degreed employees, but who attained the advanced knowledge
through a combination of work experience and intellectual
instruction. Therefore, for instance, the learned professional
exemption is available to the occasional lawyer who has not gone
to law school, or the occasional chemist who is not the possessor
of a degree in chemistry. However, the learned professional
exemption is not available for occupations that customarily may
be performed only with the general knowledge acquired by an ac-
ademic degree in any �eld, with knowledge acquired through an
apprenticeship, or with training in the performance of routine
mental, manual, mechanical, or physical processes. The learned
professional exemption also does not apply to occupations in
which most employees have acquired their skill by experience

1829 C.F.R. § 541.301(a).
1929 C.F.R. § 541.301(b); see DOL

Opinion Letter 2007-5 (Feb. 1, 2007)
(stating that jobs that require only a
“four-year college degree in any �eld
or a two-year degree as a prerequisite

for entrance into the �eld . . . do not
qualify for the learned professional ex-
emption).

2029 C.F.R. § 541.301(c).
2129 C.F.R. § 541.301(d).
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rather than by advanced specialized intellectual instruction.22 For
example, chefs, such as executive chefs and sous chefs, who have
attained a four-year specialized academic degree in a culinary
arts program, generally meet the duties requirements for the
learned professional exemption.23 On the other hand, the learned
professional exemption is not available to cooks who perform
predominantly routine mental, manual, mechanical, or physical
work.24

On November 5, 2005, the DOL further clari�ed that the degree
for the learned professional exemption applies only to occupa-
tions that “customarily require specialized academic training.”25

The DOL stated: “Only occupations that customarily require spe-
cialized academic training are considered learned professional
�elds under the regulations; occupations that do not customarily
require specialized academic training at the level intended by the
regulations as a standard prerequisite to enter the �eld do not
qualify for the learned professional exemption.”26 For example, in
2006, the DOL issued an opinion letter that respiratory therapists
at a single hospital were non-exempt, regardless of the hospital's
speci�c requirements related to training and certi�cation, because
only 12%; of the accredited respiratory therapist programs in the
country were at the baccalaureate level.27

The FLSA regulations also provide examples of jobs that the
DOL deems to meet or not meet the requirements for the learned
professional exemption under certain circumstances. Speci�cally,
the regulations discuss the circumstances under which registered
or certi�ed medical technologists, nurses, dental hygienists,
physician assistants, accountants,28 chefs, paralegals,29 athletic
trainers, and funeral directors may, or may not, qualify for the

2229 C.F.R. § 541.301(d).
2329 C.F.R. § 541.301(e)(6).
2429 C.F.R. § 541.301(e)(6).
25DOL Opinion Letter 2005–50

(Nov. 5, 2005).
26DOL Opinion Letter 2005–50

(Nov. 5, 2005).
27DOL Opinion Letter 2006-26

(July 24, 2006).
2829 C.F.R. § 541.301(e)(5) (pro-

viding that “[c]erti�ed public accoun-
tants generally meet the duties re-
quirements for the learned
professional exemption. In addition,
many other accountants who are not
certi�ed public accountants but per-
form similar job duties may qualify as

exempt learned professionals. How-
ever, accounting clerks, bookkeepers,
and other employees who normally
perform a great deal of routine work
generally will not qualify as exempt
professionals.”).

2929 C.F.R. § 541.301(e)(7) (pro-
viding that “[p]aralegals and legal as-
sistants generally do not qualify as
exempt learned professionals because
an advanced specialized academic
degree is not a standard prerequisite
for entry into the �eld. Although many
paralegals possess general four-year
advanced degrees, most specialized
paralegal programs are two-year as-
sociate degree programs from a com-
munity college or equivalent institu-
tion.”).
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exemption.30 The FLSA regulations also state that the areas in
which the professional exemption may be available are
expanding.31

(d) Creative (or artistic) professional primary duty under the
FLSA regulations

To qualify for the creative or artistic professional exemption
under the FLSA regulations, an employee's primary duty must
be the performance of work requiring invention, imagination,
originality, or talent in a recognized �eld of artistic or creative
endeavor as opposed to routine mental, manual, mechanical, or
physical work. The exemption does not apply to work that can be
produced by a person with general manual or intellectual ability
and training.32 The work must be “in a recognized �eld of artistic
or creative endeavor.” This includes, for example, �elds such as
music, writing, acting, and the graphic arts.33

The requirement of “invention, imagination, originality, or tal-
ent” distinguishes the creative professions from work that pri-
marily depends on intelligence, diligence, and accuracy. The
duties of employees vary widely, and exemption as a creative
professional depends on the extent of the invention, imagination,
originality, or talent exercised by the employee. Determination of
exempt status, therefore, must be made on a case-by-case basis.
This requirement generally is met by actors, musicians, compos-
ers, conductors, and soloists; painters who at most are given the
subject matter of their painting; cartoonists who are merely told
the title or underlying concept of a cartoon and must rely on
their own creative ability to express the concept; essayists, novel-
ists, short-story writers, and screen play writers who choose their
own subjects and hand in a �nished piece of work to their employ-
ers; and persons holding the more responsible writing positions
in advertising agencies. On the other hand, this requirement
generally is not met by a person who is employed as a copyist, as
an “animator” of motion-picture cartoons, or as a retoucher of
photographs, since such work is not properly described as creative
in character.34

Moreover, journalists may satisfy the duties requirements for
the creative professional exemption if their primary duty is work
requiring invention, imagination, originality, or talent, as op-
posed to work that depends primarily on intelligence, diligence,
and accuracy. Employees of newspapers, magazines, television
and other media are not exempt creative professionals if they

30See 29 C.F.R. § 541.301(e)(1) to
(9).

3129 C.F.R. § 541.301(f).

3229 C.F.R. § 541.302(a).
3329 C.F.R. § 541.302(b).
3429 C.F.R. § 541.302(c).
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only collect, organize, and record information that is routine or
already public, or if they do not contribute a unique interpreta-
tion or analysis to a news product. Thus, for instance, newspaper
reporters who merely rewrite press releases or who write stan-
dard recounts of public information by gathering facts on routine
community events are not exempt creative professionals.35

Similarly, reporters do not qualify as exempt creative profession-
als if their work product is subject to substantial control by the
employer. Journalists may qualify as exempt creative profession-
als if their primary duty is performing on the air in radio, televi-
sion, or other electronic media; conducting investigative inter-
views; analyzing or interpreting public events; writing editorials,
opinion columns, or other commentary; or acting as a narrator or
commentator.36

(e) Teachers under the FLSA regulations
The professional exemption also applies to any employee whose

primary duty is teaching, tutoring, instructing, or lecturing in
the activity of imparting knowledge and who is employed and
engaged in this activity as a teacher in an educational establish-
ment by which the employee is employed.37 Having a primary
duty of teaching, tutoring, instructing, or lecturing in the activity
of imparting knowledge includes, by its very nature, exercising
discretion and judgment.38 Exempt teachers include, but are not
limited to, regular academic teachers, kindergarten or nursery
school teachers, teachers of gifted or disabled children, teachers
of skilled and semi-skilled trades and occupations, teachers
engaged in automobile driving instruction, aircraft �ight instruc-
tors, home economics teachers, and vocal or instrument music
teachers.39 The exemption applies whether or not teachers meet
the salary requirements or the other criteria required for other
learned or creative professionals generally, as outlined above.40

(f) Practice of law or medicine under the FLSA regulations
The professional exemption also applies to any employee who

is the holder of: (1) a valid license or certi�cate permitting the
practice of law or medicine or any of their branches and is actu-
ally engaged in the practice thereof; or (2) the requisite academic
degree for the general practice of medicine and is engaged in an
internship or resident program pursuant to the practice of the

3529 C.F.R. § 541.302(d).
3629 C.F.R. § 541.302(d).
3729 C.F.R. § 541.303(a).
38Fact Sheet #17D: Exemption for

Professional Employees Under the

Fair Labor Standards Act, U.S. De-
partment of Labor (Revised July 2008).

3929 C.F.R. § 541.303(b).
4029 C.F.R. § 541.303(d).
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profession.41 This exemption applies whether or not the employee
meets the salary requirements or the other criteria required for
other learned or creative professionals generally, as outlined
above.42

With regard to medicine, the exemption applies to physicians
and other practitioners licensed and practicing in the �eld of
medical science and healing or any of the medical specialties
practiced by physicians or practitioners. “Physicians” includes
medical doctors including general practitioners and specialists,
osteopathic physicians, podiatrists, dentists, and optometrists.43

Employees engaged in internship or resident programs, whether
or not licensed to practice prior to commencement of the program,
qualify as exempt professionals if they enter such internship or
resident programs after the earning of the appropriate degree
required for the general practice of their profession.44

b. California Law
Under California law, a person employed in a bona �de “profes-

sional capacity” is exempt from both the minimum wage and
overtime provisions of California law.45 An exempt professional46

employee is an employee:
1. Who is licensed or certi�ed by the State of California and

is primarily engaged in the practice of one of the following
recognized professions: law, medicine, dentistry, optome-
try, architecture, engineering, teaching, or accounting; or

2. Who is primarily engaged in an occupation commonly
recognized as a learned or artistic profession. For purposes
of this subsection, “learned or artistic profession” means
an employee who is primarily engaged in the performance
of (a) work requiring knowledge of an advanced type in a
�eld of science or learning customarily acquired by a
prolonged course of specialized intellectual study; or (b)
work that is original and creative in character in a
recognized �eld of artistic endeavor (as opposed to work
that can be produced by a person endowed with general
manual or intellectual ability and training), the result of

4129 C.F.R. § 541.304(a).
4229 C.F.R. § 541.304(d).
4329 C.F.R. § 541.304(b).
4429 C.F.R. § 541.304(c).
45Cal. Lab. Code § 515(a); Cal.

Code Regs. tit. 8, §§ 11010(1)(A)(3) et
seq.

46For purposes of this Section,
citations reference IWC Wage Order
4–2001, the IWC Wage Order that

governs professional, technical, cleri-
cal, mechanical, and similar occupa-
tions, and applies to those employers
whose operations are not included in
any industries speci�cally de�ned in
the IWC Wage Orders. However, not
all Wage Orders are identical. As
certain provisions of the California
Wage Orders di�er, it is critical for
employers to follow the Wage Order
that applies to their workforce.
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which depends primarily on the employee's invention,
imagination, or talent; and (c) whose work is predomi-
nantly intellectual and varied in character (as opposed to
routine, mental, manual, mechanical, or physical work)
and is of such character that the output produced or the
result accomplished cannot be standardized in relation to
a given period of time; and

3. Who customarily and regularly exercises discretion and in-
dependent judgment47 in the performance of duties set
forth in paragraphs (1) and (2);

4. Who earns a monthly salary equivalent to no less than two
times the state minimum wage for full time employment;
and

5. Paragraph (2), is intended to be construed in accordance
with the following provisions of the FLSA as they existed
as of the date of this Wage Order:48 29 C.F.R. §§ 541.207,
541.301(a) to (d), 541.302, 541.306, 541.307, 541.308, and
541.310.49

Some key di�erences exist between the California and federal
tests for the professional exemption, including: (1) the California
test utilizes a quantitative test which requires the employee to
perform exempt duties more than 50% of the time, whereas the
federal test is a qualitative test which turns on whether exempt
duties are the primary duties; and (2) the California test explicitly
provides an alternative basis for certain licensed or certi�ed
occupations. Nevertheless, the California Wage Order test for the
professional exemption is based, in part, upon the federal law,
and also incorporates by reference certain sections of the pre–
2004 FLSA regulations (the regulations in e�ect prior to August
23, 2004)

(1) Remuneration
With some exceptions to certain licensed physicians or surgeons

discussed below, the compensation standard under California law
is a salary requirement.50 However, the California Wage Orders

47See former 29 C.F.R. § 541.207.
48These citations to the FLSA

regulations refer to the pre–2004 over-
time regulations rather than the FLSA
regulations that became e�ective on
August 23, 2004 (see 29 C.F.R. §§ 541
et seq.). See also 2002 DLSE Manual
§ 54.8.

49IWC Wage Order 4–2001,
§ 1(A)(3) (setting forth professional
exemption test); Cal. Code Regs. tit. 8,

§ 11040(1)(A)(3); see 2002 DLSE Man-
ual § 54.1.

50See, e.g., IWC Wage Order
4–2001, § 1(A)(3)(d) (providing that
such exempt employee must also earn
“a monthly salary equivalent to no less
than two (2) times the state minimum
wage for full-time employment. Full-
time employment is de�ned in Labor
Code Section 515(c) as 40 hours per
week.”); 2002 DLSE Manual § 51.6
(setting forth the salary requirement).
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do not expressly state how the “monthly salary” requirement is to
be applied. According to the DLSE, the “weekly standard”
governs, and an employee will be considered to be paid on a
“monthly basis” if he or she regularly receives each pay period,
on a weekly, or less frequent basis, a predetermined amount
constituting all or part of his or her compensation, which amount
is not subject to reduction because of variations in the quality or
quantity of the work performed.51 An exempt employee must earn
a monthly salary equivalent to no less than two times the mini-
mum wage for full-time (40 hours per week) employment.52 Based
on the $8 minimum wage rate e�ective January 1, 2008,53 the
salary requirement is $2,773.33 per month or $33,280 per annum.
The salary requirement is discussed further in § 16:11.

As an exception to the salary requirement, Cal. Lab. Code § 515.6
states that the overtime payment provisions of Cal. Lab. Code
§ 510 do not apply to licensed physicians or surgeons who earn
$55 per hour or more.54 E�ective January 1, 2009, the California
Division of Labor Statistics and Research (“DLSR”) increased the
rate to $69.13 per hour based on changes to the consumer price
index. E�ective January 1, 2012, the DLSR increased the rate to
$70.86. However, this exemption for licensed physicians and
surgeons does not apply to employees in a medical internship or
resident program, or to physicians covered by a collective bargain-
ing agreement.55

(2) Primary Duty: Requirement That Exempt Employee Spend
More Than 50% of Work Time Engaged in Exempt Duties

The professional exemption requires that the employee engage
“primarily” in duties that meet the test of the exemption. Under
California law, this means that an employee may meet the profes-
sional exemption requirements only if he or she devotes more
than 50% of his or her working time to exempt duties.56

‡ Practice Pointer: Under California law, “primarily”

51
2002 DLSE Manual § 51.6.6

(“[A]lthough the California statute and
the IWC orders refer to a minimum
‘monthly' salary, the [DLSE] an-
nounced on March 1, 2002, that for
enforcement purposes the DLSE will
follow the federal regulations which
require that the salary test be based
on a weekly salary.”) (citing DLSE
Opinion Letter 2002.03.01); see 2002
DLSE Manual § 51.6.8.

52
See, e.g., IWC Wage Order

4–2001, §§ 1(A)(1)(f), 1(A)(2)(g),
1(A)(3)(d); 2002 DLSE Manual § 51.6.

53IWC Wage Order 4–2001,
§ 4(A); Minimum Wage Order 2007,
MW–2007, § 2; Cal. Code Regs. tit. 8,
§ 11000(2). The minimum wage rate
in California is discussed further in
§ 16:21.

54Cal. Lab. Code § 515.6(a).
55Cal. Lab. Code § 515.6(b).
56Cal. Lab. Code § 515(e); see

Ramirez v. Yosemite Water Co., Inc.,
20 Cal. 4th 785, 797, 85 Cal. Rptr. 2d
844, 852, 978 P.2d 2, 6 Wage & Hour
Cas. 2d (BNA) 35, 138 Lab. Cas. (CCH)
P 58648 (1999).
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means more than one-half of the employee's work time.
Federal law, however, interprets “primary” to mean the
principal, main, major, or most important part of the
employee's work time even if the duties do not consti-
tute a majority of the work activity. Thus, an employee
who devotes less than 50% of his or her work time to
exempt duties may still be exempt under federal over-
time compensation requirements.57 For instance, under
federal law, an employee could perform three distinct
duties: one that is clearly exempt professional in nature
and that takes 40% of the workweek; and two others that
are clearly nonexempt in nature, one that takes 35% of
the workweek and the other takes 25% of the workweek.
Because the primary duty is exempt, the employee quali-
�es for exempt status. In other words, federal law uses a
qualitative approach whereas California law uses a
quantitative approach. When California and federal
requirements di�er, employers must satisfy the more
stringent requirement.

(3) Learned Professional Exemption

Under California law, the “professional employee” exemption
extends to persons primarily engaged in an occupation commonly
recognized as a learned profession.58 The DLSE had previously
taken the position that in order for a person to qualify for the
“learned” exemption, the person must have completed a prolonged
course of intellectual instruction in a recognized �eld of learning
and attained an advanced degree or certi�cation “above a B.S. or
B.A. degree.”59 However, the DLSE revised this interpretation in
2006. The DLSE's current position is that in order to qualify for
the “learned” exemption, the person must have completed a
prolonged course of intellectual instruction in a recognized �eld
of learning and resulting in the attainment of an advanced degree
or certi�cate which requires a level of knowledge which cannot be
attained at the high school level.60

The California Wage Orders do not reference certain provisions
of the explanation of “learned professionals” set forth in the pre–
2004 FLSA regulations.61 The omitted provisions include the for-
mer FLSA regulations' list of professions which “generally speak-

5729 C.F.R. § 541.700(a); see, e.g.,
former 29 C.F.R. § 541.103 (stating
that “time alone is not the sole test,
and in situations where the employee
does not spend over 50% of his time in
managerial duties, he might neverthe-
less have management as his primary
duty if the other pertinent factors sup-
port such a conclusion.”).

58Cal. Code Regs. tit. 8,
§ 11010(1)(A)(3)(b).

592002 DLSE Manual—Enforce-
ment Manual Revisions to § 54.8.1.

60See 2002 DLSE Manual §§ 54.
8.1, 54.8.5.

61See, e.g., IWC Wage Order
4–2001, § 1(A)(3)(e) (citing former 29
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ing” meet the exemption and other details about particular
professions such as accountants and teachers.62

Moreover, registered nurses who are “engaged in the practice
of nursing” are not eligible under the learned professional exemp-
tion unless they fall within one of three “advanced practice”
exceptions for certi�ed nurse midwives, certi�ed nurse anesthe-
tists, and certi�ed practitioners, and are primarily engaged in
performing duties for which their respective certi�cations are
required.63

(4) Creative or Artistic Professional Exemption
The “professional employee” exemption also extends to persons

primarily engaged in an occupation commonly recognized as a
creative or artistic profession.64 In applying the creative or artistic
professional exemption, courts focus on the degree of originality
and creativity involved in the employee's work product. Thus, for
example, courts have held that writers who largely report factual
events do not qualify for this exemption.65

C.F.R. § 541.207) (failing to cite for-
mer 29 C.F.R. § 541.305).

62See, e.g., former 29 C.F.R.
§ 541.305.

63Cal. Lab. Code § 515(f); IWC
Wage Order 5-2001 § 1(B)(3)(f).

64Cal . Code Regs. , t i t . 8 ,
§§ 11010(1)(A)(3) et seq.; see 2002
DLSE Manual §§ 54.9–54.10.2, 54.10.3
(stating “[f]or a detailed discussion of
the ‘Artistic Professions' read [former]
29 C.F.R. § 541.302”).

65See, e.g., Nordquist v. McGraw–
Hill Broadcasting Co., 32 Cal. App. 4th
555, 572, 38 Cal. Rptr. 2d 221, 232, 2
Wage & Hour Cas. 2d (BNA) 1027 (5th
Dist. 1995) (holding that television
station sports director and newscast
anchor did not qualify for any overtime
exemptions; stating that “Although as
a successful sports anchor he displayed
a certain amount of originality and
creativity in his ability to present the
sports news, the majority of his job re-
sponsibilities were more mundane and
routine. . . . [h]e gathered sports in-
formation from various sources—writ-
ten and video—and generated some lo-
cal stories himself. However, he was
directed to simply report the facts and
was precluded from providing com-

mentary on stories he reported.”); Reich
v. Newspapers of New England, Inc.,
44 F.3d 1060, 1075, 1077, 23 Media L.
Rep. (BNA) 1257, 2 Wage & Hour Cas.
2d (BNA) 897, 129 Lab. Cas. (CCH) P
33198, 131 Lab. Cas. (CCH) P 33314
(1st Cir. 1995) (holding that newspa-
per sta� writers, editors and photogra-
phers did not qualify for the artistic
professional exemption where report-
ers' day-to-day duties consisted pri-
marily of “general assignment” work
and where “[o]verall, [editors‘] day-to-
day work was the type of routine edito-
rial work that is generally considered
nonexempt. . . . (The reporting of
news, the rewriting of stories received
from various sources, or the routine
editorial work of a newspaper is not
predominantly original and creative in
character within the meaning of
§ 541.3 and must be considered as non-
exempt work).”); but see Freeman v.
National Broadcasting Co., Inc., 80
F.3d 78, 82, 86, 24 Media L. Rep.
(BNA) 1653, 3 Wage & Hour Cas. 2d
(BNA) 289, 131 Lab. Cas. (CCH) P
33352 (2d Cir. 1996) (ruling that tele-
vision news writer/editor, producer
and �eld producer were exempt profes-
sionals from the FLSA overtime provi-
sions because their primary duties
required “invention, imagination or

§ 16:5Selected Wage And Hour Issues

1335



(5) Exercise of Discretion and Independent Judgment
As set forth above, the exercise of discretion and independent

judgment involves the comparison and evaluation of possible
courses of conduct, and acting or making a decision after consider-
ing the various possibilities.66 It implies that the employee has
the authority to make an independent choice free from immedi-
ate supervision and with respect to matters of signi�cance.67

(6) Licensed or Certi�ed by the State of California
California presumptively recognizes eight professions as

“professional.”68 Accordingly, if a person is licensed or certi�ed by
the State of California and primarily engaged in the practice of
one of the eight professions, the individual is an exempt profes-
sional employee.69 The eight professions are: law, medicine, den-
tistry, optometry, architecture, engineering, teaching,70 and
accounting.71

§ 16:6 Exemptions from overtime pay and/or statutory
minimum wage requirements—Computer–related
professional exemption

This Section presents the computer-related professional exemp-
tion tests under federal and California law.

a. Federal Law
(1) The Computer–Related Professional Exemption Test Under
the FLSA regulations

The FLSA provides an exemption from both minimum wage

talent”; and explaining that, unlike
journalists who work for local newspa-
pers or smaller television stations,
they were ‘‘ ‘writers and producers at
the pinnacle of accomplishment and
prestige in broadcast journalism’ ’’)
(citations omitted).

66See 2002 DLSE Manual § 53.6
(citing former 29 C.F.R. § 541.207).

67See 2002 DLSE Manual § 53.6.1.
68See IWC Wage Order 4-2001,

§ 1(A)(3)(a); Cal. Code Regs. tit. 8,
§ 11040 ¶ 1(A)(3)(a).

69See IWC Wage Order 4-2001,
§ 1(A)(3)(a); Cal. Code Regs. tit. 8,
§ 11040 ¶ 1(A)(3)(a).

70“Teaching” is de�ned in IWC
Wage Order 4-2001 as “the profession
of teaching under a certi�cate from the
Commission for Teacher Preparation
and Licensing” or teaching in an ac-

credited college or university. IWC
Wage Order 4-2001, § 2(R) (emphasis
added). Cf. California School of
Culinary Arts v. Lujan, 112 Cal. App.
4th 16, 27–28, 4 Cal. Rptr. 3d 785,
795–96, 180 Ed. Law Rep. 847 (2d
Dist. 2003) (�nding that culinary
school's 66 instructors were properly
classi�ed as exempt professionals,
rejecting the DLSE's argument that
the school does not meet generally ac-
cepted notions or dictionary de�nitions
of a “college or university,” and ex-
plaining that a school need not o�er a
four-year course of study leading to a
bachelor's degree to constitute a “col-
lege” within the meaning of IWC Wage
Order 4-2001, nor is it required to use
the term “college” in its name).

71IWC Wage Order 4-2001,
§ 1(A)(3)(a); Cal. Code Regs. tit. 8,
§ 11040 ¶ 1(A)(3)(a).
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and overtime pay for certain high-level computer programmers
and systems analysts.1

(2) Duties
The exemption requires one or more of the following duties:
(1) The application of systems analysis techniques and

procedures, including consulting with users, to determine
hardware, software, or system functional speci�cations;

(2) The design, development, documentation, analysis, cre-
ation, testing, or modi�cation of computer systems or
programs, including prototypes, based on and related to
user or system design speci�cations;

(3) The design, documentation, testing, creation, or modi�ca-
tion of computer programs related to machine operating
systems; or

(4) A combination of the aforementioned duties, the perfor-
mance of which requires the same level of skills.2

(3) Remuneration
An employee may be either salaried or hourly paid to qualify

as an exempt computer-related professional under the FLSA.
With regard to an hourly computer-related employee, the em-
ployee must be compensated at a rate of at least $27.63 per hour.3

This is an exception to the FLSA's “salary basis” test.4 With
regard to a salaried employee, the employee must earn a salary
of at least $455 per week ($23,600 per annum), exclusive of board,
lodging, or other facilities.5

‡ Practice Pointer: Under the FLSA's “salary basis”
test, employees seeking overtime compensation have
argued that any potential or realized salary deductions
destroy their exempt status. The FLSA regulations ad-
dress the circumstances under which salary deductions
may result in the loss of exempt status for an employee
or group of employees, as discussed in § 16:11.

(4) Primary Duty

“Primary duty” under the FLSA means the principal, main,
major, or most important duty that the employee performs.6 De-
termination of an employee's primary duty must be based on all

[Section 16:6]
1See 29 U.S.C.A.

§ 213(a)(1)(a)(17) (2001); see 29 C.F.R.
§§ 541.400 to 541.402.

229 C.F.R. § 541.400 (setting
forth general rule for computer profes-

sional exemption).
329 C.F.R. § 541.600(d); 29

U.S.C.A. § 213(a)(17).
4See 29 C.F.R. § 541.600.
529 C.F.R. § 541.600.
629 C.F.R. § 541.700(a).
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the facts in a particular case with the major emphasis on the
character of the employee's job as a whole.7

‡ Practice Pointer: As noted above, federal law uses a
qualitative approach; California law uses a quantitative
approach.

Job titles do not determine exempt status.8 The computer-
related professional exemption does not require a particular
license, certi�cation, or academic degree, but it is unavailable to
trainees or employees in entry-level positions.9

Moreover, the computer-related professional exemption does
not include employees who operate computers; employees who
manufacture, repair, or maintain computer hardware or related
equipment; or employees whose work is highly dependent on, or
facilitated by, the use of computers but who are not engaged in
computer systems analysis and programming occupations.10

Likewise, employees whose work is highly dependent upon or
facilitated by the use of computers and computer software
programs (e.g., engineers, drafters, and others skilled in
computer-aided design software), but who are not primarily
engaged in computer systems analysis, computer programming,
software engineering, or other similarly skilled computer-related
occupations identi�ed above, are also not exempt under this
exemption.11

b. California Law
Under California law, a computer software professional is

exempt from the overtime pay requirements but not from mini-
mum wage requirements, if:

1. The employee is primarily engaged in work that is intel-
lectual or creative and that requires the exercise of discre-
tion and independent judgment;

2. The employee is primarily engaged in duties that consist
of one or more of the following: (a) the application of
systems analysis techniques and procedures, including
consulting with users, to determine hardware, software, or
system functional speci�cations; (b) the design, develop-
ment, documentation, analysis, creation, testing, or
modi�cation of computer systems or programs, including

729 C.F.R. § 541.700(a).
829 C.F.R. § 541.400(a).
9See 29 C.F.R. § 541.705.

1029 C.F.R. § 541.401.
1129 U.S.C.A. § 213(a)(17); 29

C.F.R. § 541.400(a); see also Martin v.

Indiana Michigan Power Co., 381 F.3d
574, 580–81, 9 Wage & Hour Cas. 2d
(BNA) 1505, 150 Lab. Cas. (CCH) P
34888, 2004 FED App. 0277P (6th Cir.
2004) (�nding that information tech-
nology support specialist was not ex-
empt).
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prototypes, based on and related to, user or system design
speci�cations; and/or (c) the documentation, testing, cre-
ation, or modi�cation of computer programs related to the
design of software or hardware for computer operating
systems;

3. The employee is highly skilled and is pro�cient in the the-
oretical and practical application of highly specialized in-
formation to computer systems analysis, programming,
and software engineering (a job title shall not be determi-
native of the applicability of this exemption); and

4. The employee's hourly rate of pay is not less than $38.89
[e�ective January 1, 2012] or, if the employee is paid on a
salaried basis, the employee earns an annual salary of not
less than $81,026.25 [e�ective January 1, 2012] for full-
time employment, . . .. The Division of Labor Statistics
and Research shall adjust this pay rate on October 1 of
each year to be e�ective on January 1 of the following year
by an amount equal to the percentage increase in the Cal-
ifornia Consumer Price Index for Urban Wage Earners
and Clerical Workers.12

The amounts set forth above are those e�ective January 1,
2012.13 The Division of Labor Statistics and Research shall adjust
both the hourly pay rate and the salary level for the computer

12Cal. Lab. Code § 515.5(a) (set-
ting forth the amounts in § 515.5(a)(4)
e�ective Jan. 1, 2012); see also IWC
Wage Order 4–2001, § 1(A)(3)(h) (set-
ting forth the computer-related profes-
sional exemption).

13See Cal. Lab. Code § 515.5(a)(4).
Prior to January 1, 2006, the DLSE's
enforcement position was that the
computer software professional exemp-
tion under California Labor Code
§ 515.5 was available only to employ-
ees who were paid on an hourly basis
and not to those who were salaried.
Assembly Bill 1093 (Direct Deposit of
Wages and Payment of Computer Pro-
fessionals on Salary Basis) amended
California Labor Code § 515.5 to elim-
inate the hourly pay requirement, ef-
fective January 1, 2006, so long as, in
the case of salaried employees, they
receive the “annualized full-time sal-
ary equivalent” of the then-applicable
hourly rate for every hour worked.
Beginning in 2008, as a result of sub-
sequent amendments to Cal. Lab.

Code § 515.5, the remuneration rules
changed. For example, for the period
from January 1, 2008, to September
30, 2008, exempt computer software
professionals could be paid $36 per
hour for every hour worked or an an-
nualized salary of $74,880 covering the
�rst 40 hours of work per week, plus
$36 per hour for all hours worked be-
yond 40 in a week. E�ective September
30, 2008, employers were permitted to
pay exempt computer software profes-
sionals a straight salary, regardless of
the number of hours worked, in lieu of
paying them by the hour. Then, for the
period from September 30, 2008, to
December 31, 2008, employers could
pay a salary of $75,000 per year, cover-
ing all hours worked, or $36 per hour.
In 2009, the minimum salary in-
creased to $79,050, and the minimum
hourly rate for employees paid by the
hour increased to $37.94. As stated
above, these are indexed rates that are
subject to adjustment from year to
year, so employers should ensure that
they monitor any changes in these
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software exemption on October 1 of each year to be e�ective on
January 1 of the following year by an amount equal to the per-
centage increase in the California Consumer Price Index for
Urban Wage Earners and Clerical Workers.14 Therefore, it is
important for employers to monitor these rates.

‡ Practice Pointer: The requirement that an employer
pay an employee no less than the required hourly rate
for all hours worked means that, in practice, an employer
should track the hours of its computer software exempt
employees, much as an employer does for its non-exempt
employees.

The California computer software professional exemption does
not apply to an employee if any of the following apply: (1) the em-
ployee is a trainee or employee in an entry-level position who is
learning to become pro�cient in the theoretical and practical ap-
plication of highly specialized information to computer systems
analysis, programming, and software engineering; (2) the em-
ployee is in a computer-related occupation but has not attained
the level of skill and expertise necessary to work independently
and without close supervision; (3) the employee is engaged in the
operation of computers or in the manufacture, repair, or mainte-
nance of computer hardware and related equipment; (4) the em-
ployee is an engineer, drafter, machinist, or other professional
whose work is highly dependent upon or facilitated by the use of
computers and computer software programs and who is skilled in
computer-aided design software, including CAD/CAM, but who is
not in a computer systems analysis or programming occupation;
(5) the employee is a writer engaged in writing material, includ-
ing box labels, product descriptions, documentation, promotional
material, setup and installation instructions, and other similar
written information, either for print or for on screen media or
who writes or provides content material intended to be read by
customers, subscribers, or visitors to computer-related media
such as the World Wide Web or CD–ROMs; or (6) the employee is
engaged in any of the activities set forth in § 15.6(b), supra, for
the purpose of creating imagery for e�ects used in the motion
picture, television, or theatrical industry.15

‡ Practice Pointer: Based on the list of qualifying
duties, the exemption is intended to cover certain high-
level systems design and analyst employees, not systems
maintenance or operating employees.

rates.
14Cal. Lab. Code § 515.5(a)(4).
15Cal. Lab. Code § 515.5(b)(1) to

(6); IWC Wage Order 4–2001,
§ 1(A)(3)(i); see 2002 DLSE Manual
§ 54.5.
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§ 16:7 Exemptions from overtime pay and/or statutory
minimum wage requirements—Commission sales
exemption

This Section presents the commission sales exemption tests
under federal and California law.

a. Federal Law

Federal law allows an exemption from overtime, but not from
minimum wage, laws for certain commission-paid salespeople.1

An employee of a “retail or service establishment” is exempt from
the payment of overtime compensation under the FLSA, if two
factors are satis�ed:

1. The regular rate of pay of such employee is in excess of
one-and-one-half times the minimum wage [at least $10.88
an hour, based on the federal minimum wage of $7.25 per
hour as of July 24, 2009]; and

2. More than half of this compensation for a representative
period (not less than one month) represents commissions
on goods or services. In determining the proportion of
compensation representing commissions, all earnings
resulting from the application of a bona �de commission
rate shall be deemed commissions on goods or services
without regard to whether the computed commissions
exceed the draw or guarantee.2

The FLSA regulations de�ne “retail or service establishment”
as being limited to stores and other business establishments that
traditionally have operated under a “retail concept,” such as
department stores, drug stores, grocery stores, and barber shops,
but excluding banks, insurance companies, accounting �rms,
stock brokerages, law �rms, medical clinics, realtors, and other
�rms that arguably provide services or products on a retail basis.3

b. California Law
IWC Wage Order 4-2001 provides that an employee is exempt

from the payment of overtime compensation if that employee's
earnings exceed one-and-one-half times the minimum wage and
if more than half of that employee's compensation represents

[Section 16:7]
129 U.S.C.A. § 207(i).
2See 29 U.S.C.A. § 207(i); see Gieg

v. DDR, Inc., 407 F.3d 1038, 1049–50,
10 Wage & Hour Cas. 2d (BNA) 929,
150 Lab. Cas. (CCH) P 34986 (9th Cir.

2005) (�nding that auto dealership is
a “retail establishment” and that its
commission-based employees may be
exempt if their compensation quali�es
for the exemption).

3See 29 C.F.R. § 779.317; see also
29 C.F.R. §§ 779.312 to 779.388.
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commissions.4

The 2002 DLSE Manual states that the following requirements
must be met to comply with California law and meet the commis-
sioned employee exemption criteria:

1. In order to comply with the requirements of the exemp-
tion and of California Labor Code section 204, for each
workweek in the pay period the earnings of the employee,
whether actual commissions or a guaranteed draw for the
workweek against commissions to be earned within such
workweek, must exceed 1.5 times the minimum wage for each
hour worked during the pay period.

2. As stated above, the payment of the earnings of more than
1.5 times the minimum wage for each hour worked must be
made in each pay period. Therefore, it is not permissible to
defer any part of the wages due for one period until payment of
the wages due for a later period.

3. Compliance with the requirements of the exemption is
determined on a workweek basis. The minimum compensation
component of the exemption must be satis�ed in each workweek
and paid in each pay period.

4. The second component of the exemption, namely at least
50% of earnings from commissions, must also be satis�ed in
each workweek. However, the actual determination of compli-
ance can be deferred until the reconciliation date following the
end of the second pay period. Overtime will be due for any
week in which the second component is not met. To test for
whether the compensation arrangement is a bona �de commis-
sion plan, California law also uses a period of at least one
month. Consistent commission earnings below, at, or near the
draw are indicative of a commission plan that is not bona �de.
If the commission plan is found to be invalid, overtime will be
due for all weeks in which the exemption was claimed.5

The 2002 DLSE Manual also states that to be a commissioned
employee, the employee must be principally involved in selling a
product or service, and the amount of compensation received as
commission must be based on a percentage of the sale price of the

4See IWC Wage Order 4–2001,
§ 3(D); Cal. Code Regs. tit. 8,
§ 11040(3)(D). For purposes of this
Section, citations reference IWC Wage
Order 4–2001, the California Wage Or-
der that governs professional, techni-
cal, clerical, mechanical, and similar
occupations, and applies to those em-
ployers whose operations are not in-

cluded in any industries speci�cally
de�ned in the IWC Wage Orders. How-
ever, not all Wage Orders are identi-
cal. As certain provisions of the Cali-
fornia Wage Orders di�er, it is critical
for employers to follow the Wage Or-
der that applies to their workforce.

5
2002 DLSE Manual § 50.6.1.
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product or service.6 Additionally, the amount of compensation
received as commissions must be a percentage of the price of the
product or service which is sold.7

This exemption from the overtime pay requirements applies
only to commission-paid employees who are covered by IWC Wage
Orders 4–2001 and 7–2001.8 Moreover, it provides an exemption
from overtime compensation, but not from the other provisions of
IWC Wage Orders 4–2001 and 7–2001, such as the recordkeep-
ing, meal period and rest period requirements.9

§ 16:8 Exemptions from overtime pay and/or statutory
minimum wage requirements—Outside
salesperson exemption

This Section presents the outside salesperson exemption tests
under federal and California law.

a. Federal Law
An outside salesperson under federal law is exempt from FLSA

requirements for both minimum wage and overtime premium
pay. Under the FLSA regulations e�ective August 23, 2004, to
qualify for the outside salesperson exemption, an employee's “pri-
mary duty” must be: (1) making sales within the meaning of sec-
tion 3(k) of the Act; or (2) obtaining orders or contracts for ser-
vices or for the use of facilities for which a consideration will be
paid by the client or customer. In addition, the employee must be
customarily and regularly engaged away from the employer's

6See 2002 DLSE Manual §§ 34.1,
50.6.3; Keyes Motors, Inc. v. Division
of Labor Standards Enforcement, 197
Cal. App. 3d 557, 562–64, 242 Cal.
Rptr. 873, 875–76, 109 Lab. Cas. (CCH)
P 55926 (2d Dist. 1987) (�nding that
automobile mechanics were not ex-
empt even though their compensation
was based on percentage of amounts
charged to customers because they
were not selling property or services
as de�ned in California Labor Code
§ 204.1); Ramirez v. Yosemite Water
Co., Inc., 20 Cal. 4th 785, 803–04, 85
Cal. Rptr. 2d 844, 856, 978 P.2d 2, 6
Wage & Hour Cas. 2d (BNA) 35, 138
Lab. Cas. (CCH) P 58648 (1999) (hold-
ing that to constitute “commission”
wages, the employee must be involved
principally in sales activities (not
manufacturing or rendering service),
and that his or her compensation must
be a percentage of the price of the

product or service) (citation omitted).
72002 DLSE Manual § 34.1;

Ramirez v. Yosemite Water Co., Inc.,
20 Cal. 4th 785, 803–04, 85 Cal. Rptr.
2d 844, 856, 978 P.2d 2, 6 Wage &
Hour Cas. 2d (BNA) 35, 138 Lab. Cas.
(CCH) P 58648 (1999).

8IWC Wage Order 4–2001 covers
certain professional, technical, clerical
and mechanical occupations and lists
over 80 job titles. See Cal. Code Regs.
tit. 8, § 11040. IWC Wage Order
7–2001 covers certain mercantile oc-
cupations, including businesses that
purchase, sell, leave or distribute
goods or commodities at wholesale or
retail. See Cal. Code Regs. tit. 8,
§ 11070. As set forth supra, there are
17 IWC Wage Orders that cover a wide
breadth of industries and occupations.

9See IWC Wage Order 4–2001,
§§ 3(D), 7.
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place or places of business in performing such primary duty.1

The salary requirements of the FLSA regulations do not apply
to the outside salesperson exemption.2

“Primary duty” under the FLSA means the principal, main,
major, or most important duty that the employee performs.3 De-
termination of an employee's primary duty must be based on all
the facts in a particular case with the major emphasis on the
character of the employee's job as a whole.4 In determining an
outside salesperson employee's primary duty, work performed
incidental to and in conjunction with the employee's own outside
sales or solicitations, including incidental deliveries and collec-
tions, shall be regarded as exempt outside sales work.5

“[S]ales” includes any sale, exchange, contract to sell, consign-
ment for sales, shipment for sale, or other disposition.6 It also
includes the transfer of title to tangible property, and in certain
cases, of tangible and valuable evidences of intangible property.7

Obtaining orders for “the use of facilities” includes the selling
of time on radio or television, the solicitation of advertising for
newspapers and other periodicals, and the solicitation of freight
for railroads and other transportation agencies.8 The word “ser-
vices” extends the exemption to employees who sell or take orders
for a service, which may be performed for the customer by some-
one other than the person taking the order.9

An outside sales employee makes sales at the customer's place
of business, or, if selling door-to-door, at the customer's home.10

Outside sales does not include sales made by mail, telephone or
the Internet, unless such contact is used merely as an adjunct to
personal calls.11 Any �xed site, whether home or o�ce, used by a
salesperson as a headquarters, or for telephonic solicitation of
sales, is considered one of the employer's places of business, even
though the employer is not in any formal sense the owner or ten-

[Section 16:8]
129 C.F.R. § 541.500(a) (setting

forth general rule for outside salesper-
son exemption). Compare former 29
C.F.R. §§ 541.500 to 541.508 and 29
C.F.R. § 541.500(a) (illustrating that
the FLSA regulations, e�ective August
23, 2004, eliminated the pre–August
23, 2004 requirement that the outside
salesperson exemption be applied only
to those employees who spend less
than 20% of their time on nonexempt
work, and that they earn a speci�c
minimum salary in order to qualify for

the exemption).
229 C.F.R. § 541.500(c).
329 C.F.R. § 541.700(a).
429 C.F.R. § 541.700(a).
529 C.F.R. § 541.500(b).
629 C.F.R. § 541.501(b) (citations

omitted).
729 C.F.R. § 541.501(b).
829 C.F.R. § 541.501(c).
929 C.F.R. § 541.501(d).

1029 C.F.R. § 541.502.
1129 C.F.R. § 541.502.
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ant of the property.12

Special considerations apply to drivers who deliver the
employer's products and also perform functions concerned with
the selling of these products. The exemption for outside salesper-
sons may apply if it appears that the driver's primary duty is to
engage in selling activity.13 Furthermore, the FLSA regulations
contain detailed provisions regarding the e�ect of promotional
work on an employee's status as an outside salesperson.14

b. California Law
An employee who meets the de�nition of an outside salesperson

is exempt from both the overtime and minimum wage require-
ments of California law.15 IWC Wage Order 4-2001 de�nes an
exempt outside salesperson as “any person, 18 years of age or
over, who customarily and regularly works more than half the
working time away from the employer's place of business selling
tangible or intangible items or obtaining orders or contracts for
products, services, or use of facilities.”16

‡ Practice Pointer: The California outside salesperson
exemption does not include a discretion and indepen-
dent judgment requirement, nor does it include the “50%
test” from the California Wage Orders regarding the ex-
ecutive, administrative, and professional exemptions,
discussed above. Instead, California law requires that
outside salespersons spend more than 50% of their work-
ing time away from their employers' places of business
actually engaged in making sales or obtaining orders or

1229 C.F.R. § 541.502.
13See 29 C.F.R. § 541.504.
14See 29 C.F.R. § 541.503.
15See 2002 DLSE Manual § 43.3;

IWC Wage Order 4-2001 § 1(C).
16IWC Wage Order 4–2001,

§§ 1(C), 2(M) (setting forth outside
salesperson exemption); see Cal. Lab.
Code § 1171; Cal. Code Regs. tit. 8,
§ 11040(1)(C); see also Ramirez v.
Yosemite Water Co., Inc., 20 Cal. 4th
785, 795–96, 85 Cal. Rptr. 2d 844, 851,
978 P.2d 2, 6 Wage & Hour Cas. 2d
(BNA) 35, 138 Lab. Cas. (CCH) P
58648 (1999) (discussing di�erences
behind state and federal exemption in
the context of the outside salesperson
exemption); see Sav-on Drug Stores,
Inc. v. Superior Court, 34 Cal. 4th 319,
336, 17 Cal. Rptr. 3d 906, 920, 96 P.3d

194, 9 Wage & Hour Cas. 2d (BNA)
1692, 150 Lab. Cas. (CCH) P 59887
(2004) (citing Ramirez v. Yosemite
Water Co., Inc., 20 Cal. 4th 785, 85
Cal. Rptr. 2d 844, 978 P.2d 2, 6 Wage
& Hour Cas. 2d (BNA) 35, 138 Lab.
Cas. (CCH) P 58648 (1999)). For pur-
poses of this Section, citations refer-
ence IWC Wage Order 4–2001, the
California Wage Order that governs
professional, technical, clerical, me-
chanical, and similar occupations, and
applies to those employers whose op-
erations are not included in any indus-
tries speci�cally de�ned in the IWC
Wage Orders. However, not all Wage
Orders are identical. As certain provi-
sions of the California Wage Orders
di�er, it is critical for employers to fol-
low the Wage Order that applies to
their workforce.
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contracts.17 Employers may wish to review their outside
sales positions to make sure employees spend more than
50% of their working time away from the employer's
place of business engaged in sales or obtaining orders or
contracts for products, services or use of facilities.

§ 16:9 Exemptions from overtime pay and/or statutory
minimum wage requirements—Highly
compensated employees

This Section discusses an exemption under federal law for
certain highly compensated employees.

a. Federal Law

The FLSA regulations create an exemption from overtime pay
and minimum wage requirements for certain “highly compen-
sated” employees.1 This exemption applies when:

1. The employee earns a total annual compensation of at least
$100,000;

2. The employee's “primary duty” includes performing o�ce
or non-manual work; and

3. The employee customarily and regularly performs at least
one of the exempt duties or responsibilities of an exempt
executive, administrative, or professional employee identi-
�ed in the tests for these federal exemptions.2

Thus, for example, an employee may qualify as an exempt
highly compensated executive if the employee meets the require-
ments above, including customarily and regularly directing the
work of two or more other employees, even though the employee
does not meet all the other requirements in the test for exemp-
tion as an executive.3 The “total annual compensation” must
include at least $455 per week ($23,660 per year), paid on a sal-
ary or fee basis.4 “Total annual compensation” also may include
commissions, nondiscretionary bonuses, and other nondiscretion-
ary compensation earned during a 52-week period.5

If an employee's “total annual compensation” does not total at
least $100,000 by the last pay period of the 52-week period, the
employer may, during the last pay period or within one month af-
ter the end of the 52-week period, make one �nal payment suf-

17
See IWC Wage Order 4–2001,

§ 2(M) (emphasis added); see also
Ramirez v. Yosemite Water Co., Inc.,
20 Cal. 4th 785, 795–96, 85 Cal. Rptr.
2d 844, 851, 978 P.2d 2, 6 Wage &
Hour Cas. 2d (BNA) 35, 138 Lab. Cas.
(CCH) P 58648 (1999).

[Section 16:9]
129 C.F.R. § 541.601.
229 C.F.R. § 541.601(a), (d).
329 C.F.R. § 541.601(c).
429 C.F.R. § 541.601(b)(1).
529 C.F.R. § 541.601(b)(1).
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�cient to achieve the required level.6

An employee who does not work a full year for the employer,
either because the employee is newly hired after the beginning of
the year, or ends the employment before the end of the year, may
qualify for exemption under these highly compensated-employee
provisions, if the employee receives a pro rata portion of the
required $100,000 minimum, based upon the number of weeks
that the employee will be or has been employed.7 The employer
may utilize any 52-week period as the year, such as a calendar
year, a �scal year, or an anniversary of hire year. If the employer
does not identify some other year period in advance, the calendar
year will apply.8

b. California Law
California law does not provide a similar exemption for highly

compensated employees. To be exempt under California law, an
employee whose total annual compensation is at least $100,000
still must satisfy one of the exemptions under California law in
the same manner as an employee in California whose total an-
nual compensation is less than $100,000.

§ 16:10 Exemptions from overtime pay and/or statutory
minimum wage requirements—Miscellaneous
exemptions under federal and California law

Certain other employees also may be exempt from the federal
and/or California requirements for minimum wage and/or
overtime pay under exemptions that are less common than those
set forth above. Some of these exemptions are identi�ed below,
although due to space limitations, these exemptions are not
discussed here.

a. Federal Law Exemptions from Overtime Pay and
Statutory Minimum Wage Requirements

In addition to the federal exemptions discussed above, certain
other employees are exempt from both the federal minimum wage
and overtime pay requirements. Such employees include:

1. Certain employees of amusement or recreational establish-
ments that operate less than seven months a year;1

2. Certain employees of organized camps, religious and non-
pro�t educational conference centers that operate less than
seven months a year;2

629 C.F.R. § 541.601(b)(2).
729 C.F.R. § 541.601(b)(3).
829 C.F.R. § 541.601(b)(4).

[Section 16:10]
129 U.S.C.A. § 213(a)(3).
229 U.S.C.A. § 213(a)(3).
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3. Certain agricultural employees;3

4. Certain employees employed in connection with the publi-
cation of any weekly, semi-weekly, or daily newspaper with
a circulation of less than four thousand, the major part of
which circulation is within the county where published or
counties contiguous thereto;4

5. Switchboard operators employed by an independently-
owned public telephone company, which has not more than
750 stations;5

6. Certain employees involved in catching, taking, propagat-
ing, harvesting, cultivating, or farming of any kind of �sh,
or in the on-vessel processing of �sh;6

7. Certain seamen on a vessel other than an American vessel
or certain other seamen;7

8. Certain criminal investigators who are paid availability
pay under 5 U.S.C.A. § 5545a;8 and

9. Certain employees employed on a casual basis in domestic
service employment to provide babysitting services, or
persons employed in domestic service employment to
provide companionship services for individuals who (due to
age or in�rmity) are unable to care for themselves.9

‡ Practice Pointer: An employer must check carefully
the exact terms and conditions for each individual who
the employer wishes to classify as exempt under any of
the exemptions listed above.

b. Federal Law Exemptions from Overtime Pay
Requirements

Certain employees are exempt from the overtime requirements
of federal law, but not the minimum wage requirements,
including:

1. Certain motor carrier employees engaged in interstate
commerce and otherwise subject to the maximum hour
regulations of the Secretary of Transportation;10

2. Certain common rail carrier employees subject to the

329 U.S.C.A. § 213(a)(6).
429 U.S.C.A. § 213(a)(8).
529 U.S.C.A. § 213(a)(10).
629 U.S.C.A. § 213(a)(5); see Do

v. Ocean Peace Inc., 279 F.3d 688, 691,
7 Wage & Hour Cas. 2d (BNA) 1041,
145 Lab. Cas. (CCH) P 34438, 2002
A.M.C. 642 (9th Cir. 2002).

729 U.S.C.A. § 213(a)(12), (b)(6).
829 U.S.C.A. § 213(a)(16), (b)(30).

929 U.S.C.A. § 213(a)(15); see 29
C.F.R. §§ 552.3 (stating that the ex-
emption applies only to persons pro-
viding companionship service in a
private home), 552.6 (de�ning “com-
panionship” services).

1029 U.S.C.A. § 213(b)(1); see 49
C.F.R. §§ 395.1 et seq. (regulating driv-
ing hours of interstate truck drivers);
see also Collins v. Overnite Transp.
Co., 105 Cal. App. 4th 171, 175, 129
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maximum hour regulations of the Interstate Commerce
Act;11

3. Certain air carrier employees subject to the provisions of
Title II of the Railway Labor Act;12

4. Certain outside buyers of poultry, eggs, cream, or milk, in
their raw or natural state;13

5. Announcers, news editors or chief engineers of certain
radio or television stations, the major station of which is
located in a small city or town;14

6. Certain salespersons, partspersons, or mechanics primar-
ily engaged in selling or servicing automobiles, trucks, or
farm implements, if such persons are employed by a non-
manufacturing establishment primarily engaged in the
business of selling such vehicles or implements to
ultimate purchasers;15

7. Certain salespersons engaged in selling trailers, boats, or
aircraft, if employed by a non-manufacturing establish-
ment primarily engaged in the business of selling trail-
ers, boats, or aircraft to ultimate purchasers;16

8. Certain drivers, or driver's helpers, making local deliver-
ies, who are compensated for such employment on the
basis of trip rates, or other delivery payment plan, if the
Secretary of Labor �nds that such plan has the general
purpose or e�ect of reducing hours those employees work
to, or below, the maximum workweek applicable to them
under Section 207(a) of the FLSA;17

9. Certain employees in agriculture, or in connection with
the operation or maintenance of ditches, canals, reser-
voirs, or waterways, not owned or operated for pro�t, or
operated on a sharecrop basis, and which are used
exclusively for supply and storing of water for agricul-
tural purposes;18

10. Certain agricultural employees of farmers employed in
livestock auction operations of farmers, if the employee is
primarily engaged in agriculture by such farmer, and is
paid no less than the minimum wage for work in connec-
tion with the auction operations;19

11. Certain employees employed within the area of produc-
tion by an establishment commonly recognized as a

Cal. Rptr. 2d 254, 256, 8 Wage & Hour
Cas. 2d (BNA) 836 (1st Dist. 2003), as
modi�ed, (Feb. 3, 2003).

1129 U.S.C.A. § 213(b)(2).
1229 U.S.C.A. § 213(b)(3).
1329 U.S.C.A. § 213(b)(5).

1429 U.S.C.A. § 213(b)(9).
1529 U.S.C.A. § 213(b)(10)(A).
1629 U.S.C.A. § 213(b)(10)(B).
1729 U.S.C.A. § 213(b)(11).
1829 U.S.C.A. § 213(b)(12).
1929 U.S.C.A. § 213(b)(13).
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country elevator, including such an establishment which
sells products and services used in the operations of a
farm, if no more than �ve employees are employed in the
establishment in such operations;20

12. Certain employees engaged in the processing of maple
sap into sugar (other than re�ned sugar) or syrup;21

13. Certain employees engaged in (a) the transportation and
preparation for transportation of fruits or vegetables from
the farm to a place of �rst processing or marketing within
the same state, or (b) transportation between the farm
and any place within the same state of person employed,
or to be employed, in the harvesting of fruits or veg-
etables;22

14. Certain drivers employed by an employer engaged in the
business of driving taxicabs;23

15. Certain employees in �re protection activities or law
enforcement for a public agency employing less than �ve
employees in �re protection or law enforcement activities,
as the case may be;24

16. Certain employees performing domestic services in a
household and who reside in such household;25

17. Certain married couples employed by a nonpro�t educa-
tion institution to serve as resident parents to orphans or
children who are residents of the institution, provided
the couple resides in such facilities, and receives free
board and lodging and annual cash compensation of no
less than $10,000;26

18. Certain employees of motion picture theater establish-
ments;27

19. Certain employees engaged in planting or tending trees,
cruising, surveying, or felling timber, or in preparing or
transporting logs or other forestry products to a mill,
processing plant, railroad, or other transportation
terminal, if there are no more than eight employees in
such forestry or lumbering operations;28 and

20. Certain employees of an amusement or recreational
establishment located in a national park, national forest,
or National Wildlife Refuge System, provided they are
paid time-and-a-half for working over 56 hours in one

2029 U.S.C.A. § 213(b)(14).
2129 U.S.C.A. § 213(b)(15).
2229 U.S.C.A. § 213(b)(16).
2329 U.S.C.A. § 213(b)(17).
2429 U.S.C.A. § 213(b)(20).

2529 U.S.C.A. § 213(b)(21); see 29
C.F.R. § 552.3.

2629 U.S.C.A. § 213(b)(24).
2729 U.S.C.A. § 213(b)(27).
2829 U.S.C.A. § 213(b)(28).
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workweek.29

‡ Practice Pointer: An employer must check carefully
the exact terms and conditions for each individual who
the employer wishes to classify as exempt from overtime
compensation under any of the exemptions listed above.

c. California Law Exemptions from Overtime Pay and
Statutory Minimum Wage Requirements

In addition to the exemptions under California law discussed
above, certain other employees are exempt from both the mini-
mum wage and overtime pay requirements under California law,
including:

1. Certain individuals who are the parent, spouse, child, or
legally adopted child of the employer;30

2. Employees who work at certain live-in alternatives to
incarceration for substance abuse;31

3. Certain sheepherders;32 and
4. Certain individuals participating in a “national service

program,” such as AmeriCorps, carried out using assis-
tance provided under 42 U.S.C.A. § 12571.33

‡ Practice Pointer: An employer must check carefully
the exact terms and conditions for each individual who
the employer wishes to classify as exempt under any of
the California law exemptions listed above.

d. California Law Exemptions from Overtime Pay
Requirements

The following employees may be subject to the statutory mini-
mum wage requirements, but are exempt from overtime pay
requirements under California law:

1. Certain interstate motor carrier drivers;34

2. Certain employees whose duties are exclusively those of a
movie picture projectionist;35

3. Certain broadcasting industry workers employed as an-
nouncers, news editors, or chief engineers, by a radio or

2929 U.S.C.A. § 213(b)(29).
30Cal. Code Regs. tit. 8,

§ 11140(1)(B).
31Cal. Pen. Code § 8002.
32Cal. Code Regs. tit. 8,

§ 11140(1)(F).
33Cal. Lab. Code § 1171; Cal. Code

Regs. tit. 8, § 11010(1)(E).
34See, e.g., Cal. Code Regs. tit. 8,

§§ 11030(3)(I), 11040(3)(K), 11050(3)
(I), 11060(3)(J), 11070(3)(K), 11080(3)
(K), 11090(3)(L), 11100(3)(L), 11140(3)
(D). See also Collins v. Overnite Transp.
Co., 105 Cal. App. 4th 171, 180, 129
Cal. Rptr. 2d 254, 260, 8 Wage & Hour
Cas. 2d (BNA) 836 (1st Dist. 2003), as
modi�ed, (Feb. 3, 2003).

35Cal. Code Regs. tit. 8,
§ 11100(3)(G).
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television station in a city or town that has a population of
25,000 or less;36

4. Certain irrigators during any week in which more than
half of such employees' time is spent performing the duties
of an irrigator;37

5. Taxicab drivers and certain employees of airlines certi�ed
by the federal or state government;38

6. Certain state, city, county or special district employees;39

and
7. Certain babysitters who are under the age of 18 and are

employed as babysitters for a minor child of the employer
in the employer's home, and certain personal attendants.40

‡ Practice Pointer: An employer must check carefully
the exact terms and conditions for each individual who
the employer wishes to classify as exempt from overtime
compensation under any of the California law exemp-
tions listed above.

§ 16:11 Exemptions from overtime pay and/or statutory
minimum wage requirements—Salary
requirements for exempt employees

This Section describes the salary requirements necessary to
meet certain exemptions under federal and California law.1

a. Federal Law

(1) “Salary Basis” Requirement

In most cases as outlined above, to qualify for the federal
administrative, executive, professional, or highly compensated
exemptions under the FLSA, unless excepted, an employee gen-

36Cal. Code Regs. tit. 8,
§ 11110(3)(K).

37Cal. Code Regs. tit. 8,
§ 11140(3)(C).

38Cal. Code Regs. tit. 8,
§ 11090(3)(M), (N).

39Cal. Code Regs. tit. 8,
§ 11010(1)(B).

40Cal. Code Regs. tit. 8,
§ 11150(1)(B), (2)(J) (de�ning “per-
sonal attendant”); see DLSE Opinion
Letter 2005.11.23 (advising a vendor
providing home health-care services,
clarifying the maximum percentage of

time personal attendants may perform
other work in order to be deemed
exempt from the protections of IWC
Wage Order 15–2001 (except the mini-
mum wage requirement), and stating
that the determination of whether an
employee meets the exemption for
personal attendants is fact-intensive
and must be construed on a case-by-
case basis).

[Section 16:11]
1
Deductions for partial-day ab-

sences of exempt employees are out-
side the scope of this Chapter.
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erally must be paid on a “salary basis.”2 Generally, being paid on
a “salary basis” means an employee must regularly receive each
pay period on a weekly, or less frequent basis, a salary of a
predetermined amount constituting all or part of his or her
compensation, that is not subject to reduction because of varia-
tions in the quality or quantity of the work performed.3 Subject to
certain exceptions set forth in the FLSA regluations,4 the
employer must pay the employee the full salary for any week in
which the employee performs any work, without regard to the
number of days or hours worked.5 If the employer makes deduc-
tions from an employee's predetermined compensation (i.e.,
because of the operating requirements of the business or absences
occasioned by the employer), that employee is not paid on a sal-
ary basis.6 If the employee is ready, willing, and able to work,
deductions may not be made for time when work is not available.7

However, an employer need not pay an exempt employee for any
workweek in which the employee performs no work.8

In most cases as outlined above, administrative, professional,
computer-related professional employees, and “highly compen-
sated” employees also may be paid on a “fee basis” rather than on
a salary basis.9 If the employee is paid an agreed sum for a single
job, regardless of the time required for its completion, the em-
ployee will be considered to be paid on a “fee basis.”10 A fee pay-
ment is generally paid for a unique job, rather than for a series of
jobs repeated a number of times and for which identical pay-

229 C.F.R. § 541.602(a). Adminis-
trative, professional, and “highly com-
pensated” employees also may be paid
on a “fee basis,” and computer profes-
sionals also may be paid on an hourly
basis. See 29 C.F.R. §§ 541.400(b),
541.601(b)(1), 541.605(a). Further-
more, teachers and certain others in
the medical and legal professions are
expressly exempt from the salary re-
quirements. 29 C.F.R. §§ 541.303(d),
541.304(d).

329 C.F.R. § 541.602(a); Monroe
Fire�ghters Ass’n v. City of Monroe,
600 F. Supp. 2d 790, 795 (W.D. La.
2009).

4See, e.g., 29 C.F.R. §§ 541.600(e)
(stating that salary basis requirement
does not apply to certain profession-
als, such as lawyers, physicians, and
teachers), 541.602(b); 29 C.F.R.
§ 400(b) (stating that salary basis
requirement does not apply to certain
computer professionals who are paid

at least $27.63 per hour for every hour
worked).

529 C.F.R. § 541.602(a).
629 C.F.R. § 541.602(a); compare

In re Wal–Mart Stores, Inc., 395 F.3d
1177, 1179, 1187 (10th Cir. 2005), as
amended on denial of reh'g, (Feb. 28,
2005) (�nding that an employer's prac-
tice of prospectively reducing salaries
when workloads decrease (e.g., in a
seasonal business) does not convert
salaried professional employees to
hourly employees entitled to overtime
pay (unless the changes are so fre-
quent the purported “salary” is a
sham) (emphasis added)).

729 C.F.R. § 541.602(a).
829 C.F.R. § 541.602(a); see also

Donovan v. Carls Drug Co., Inc., 703
F.2d 650, 652 (2d Cir. 1983).

929 C.F.R. §§ 541.601(b)(1), 541.
605(a).

1029 C.F.R. § 541.605(a).
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ments repeatedly are made.11 To determine whether the fee pay-
ment meets the minimum salary requirement, the test is to
consider the time worked on the job and determine whether the
payment is at a rate that would amount to at least $455 per
week, if the employee worked 40 hours.12 For example, an artist
paid $250 for a picture that took 20 hours to complete meets the
minimum salary requirement since the rate would yield $500 if
40 hours were worked. Practice Pointer:

Under the FLSA's “salary basis” test, employees seeking
overtime pay have argued that salary deductions destroy
their exempt status.

(2) Circumstances in Which the Employer May Make Deduc-
tions from Exempt Employee's Pay

The following seven exceptions exist to the FLSA's general pro-
hibition against deductions from salary in increments of less
than a full workweek:

1. An employer may make deductions from pay in full-day
increments when an exempt employee is absent from work
for one or more full days for personal reasons, other than
sickness or disability.13

2. An employer may make salary deductions in full-day incre-
ments for absences of one or more full days occasioned by
sickness or disability (including work-related accidents) if
it makes the deduction in accordance with a bona �de plan,
policy, or practice of providing compensation for loss of sal-
ary occasioned by such sickness or disability. The employer
is not required to pay any portion of the employee's salary
for full-day absences for which the employee receives
compensation under the plan, policy, or practice. It may
deduct for such full-day absences, even though the em-
ployee has not yet quali�ed for bene�ts under the plan,
policy, or practice, and after the employee has exhausted
the leave allowance thereunder. Similarly, an employer
may make deductions from pay for absence of one or more
full days if salary replacement bene�ts are provided under
a state disability insurance law or workers' compensation
law.14

3. An employer may not make deductions from pay in less
than full-week increments for absences occasioned by jury
duty, attendance as a witness, or temporary military leave,
but can o�set any amounts that the employee received as
jury fees, witness fees, or military pay for a particular

1129 C.F.R. § 541.605(a).
1229 C.F.R. § 541.605(b).

1329 C.F.R. § 541.602(b)(1).
1429 C.F.R. § 541.602(b)(2).
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week against the salary due for that particular week.15

4. An employer may make deductions from pay for penalties
imposed in good faith for infractions of safety rules of ma-
jor signi�cance. Safety rules of major signi�cance include
those relating to the prevention of serious danger in the
workplace or to other employees, such as rules prohibiting
smoking in explosive plants, oil re�neries, and coal mines.16

5. An employer may make salary deductions for unpaid
disciplinary suspensions of one or more full days imposed
in good faith for infractions of workplace conduct rules,
but only if it imposes the suspension pursuant to a written
policy applicable to all employees. Thus, for instance, an
employer may suspend an exempt employee without pay
for three days for violating a generally applicable written
policy prohibiting sexual harassment, or for 12 days for
violating a generally applicable written policy prohibiting
workplace violence.17

6. An employer is not required to pay the full salary in the
initial or terminal week of an employee's employment.
Rather, it may pay a proportionate part of the employee's
full salary for the time that the employee actually worked
in the �rst and last week of employment, based on an
hourly or daily equivalent of the employee's full salary.18

7. An employer is not required to pay the full salary for weeks
in which an exempt employee takes unpaid leave under
the Family and Medical Leave Act (“FMLA”). Rather, when
an exempt employee takes unpaid leave under the FMLA,
the employer may pay a proportionate part of the full sal-
ary for the time that the employee actually worked. For
example, if an employee who normally works 40 hours per
week uses four hours of unpaid FMLA leave, the employer
could deduct 10% of the employee's normal salary that
week.19

(3) E�ect of Improper Deductions from Exempt Employee's
Salary

The e�ect of making an improper salary deduction, depending
on the circumstances, is loss of the employee's exempt status,
and possibly that of other exempt employees in the same job
classi�cation. Speci�cally, the FLSA regulations provide that an
employer who makes improper deductions from salary will lose
the exemption if the facts demonstrate that the employer “did not

1529 C.F.R. § 541.602(b)(3).
1629 C.F.R. § 541.602(b)(4).
1729 C.F.R. § 541.602(b)(5).

1829 C.F.R. § 541.602(b)(6).
1929 C.F.R. § 541.602(b)(7).

§ 16:11Selected Wage And Hour Issues

1355



intend to pay employees on a salary basis.”20 An “actual practice”
of making improper deductions demonstrates that the employer
did not intend to pay employees on a salary basis. Factors to
consider when determining whether an employer has an actual
practice of making improper deductions, according to the FLSA
regulations, include, but are not limited to: the number of
improper deductions, particularly as compared to the number of
employee infractions warranting discipline; the time period dur-
ing which the employer made improper deductions; the number
and geographic location of employees whose salary was improp-
erly reduced; the number and geographic location of managers
responsible for taking the improper deductions; and whether the
employer has a clearly communicated policy permitting or
prohibiting improper deductions.21

The FLSA regulations further provide that if the facts demon-
strate that the employer has an actual practice of making
improper deductions, the exemption is lost during the time pe-
riod in which the improper deductions were made for employees
in the same job classi�cation working for the same managers
responsible for the actual improper deductions.22 Employees in
di�erent job classi�cations, or who work for di�erent managers,
do not lose their status as exempt employees. Thus, for example,
if a manager at a company facility routinely docks the pay of
engineers at that facility for partial-day personal absences, then
all engineers at that facility whose pay could have been improp-
erly docked by the manager would lose the exemption; engineers
at other facilities, or working for other managers, however, would
remain exempt.23 Improper deductions that are either isolated or
inadvertent will not result in loss of the exemption for any em-
ployees subject to such improper deductions, if the employer

2029 C.F.R. § 541.603(a).
2129 C.F.R. § 541.603(a). See, e.g.,

Block v. City of Los Angeles, 253 F.3d
410, 419, 7 Wage & Hour Cas. 2d
(BNA) 4, 143 Lab. Cas. (CCH) P 34272
(9th Cir. 2001) (�nding that 13 im-
proper suspensions over a six-year pe-
riod established “pattern or practice of
violations demonstrating an intention
not to pay employees on a salaried
basis”); Klem v. County of Santa Clara,
California, 208 F.3d 1085, 1088, 1093,
5 Wage & Hour Cas. 2d (BNA) 1796,
140 Lab. Cas. (CCH) P 34034 (9th Cir.
2000) (�nding that 53 disciplinary
suspensions over a six-year period
showed “actual practice” of improper

deductions); Norita v. Northern
Mariana Islands, 331 F.3d 690, 698, 8
Wage & Hour Cas. 2d (BNA) 1281, 148
Lab. Cas. (CCH) P 34715, 61 Fed. R.
Evid. Serv. 880 (9th Cir. 2003) (�nd-
ing that employer's written policy,
nominally applicable to all employees
(salaried and non-salaried), authoriz-
ing deductions that would be proper
only for non-salaried employees, does
not, without more, communicate as a
practical matter that such deductions
will be made for salaried employees).

2229 C.F.R. § 541.603(b).
2329 C.F.R. § 541.603(b).
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reimburses the employees for such improper deductions.24

‡ Practice Pointer: Employers should be vigilant about
payroll deductions. Certain deductions are illegal; oth-
ers are legal but may carry grave consequences, such as
impacting an employee's exempt status or impacting the
exempt status for employees in the same job classi�ca-
tion working for the same managers responsible for the
actual improper deductions.

(4) FLSA Safe Harbor Defense

The FLSA regulations contain a “safe harbor” by which employ-
ers may protect themselves against continuing liability as a result
of making one or more improper salary deductions under the
FLSA's “salary basis” rules.25 Speci�cally, if an employer (a) has
a clearly communicated policy that prohibits the improper pay
deductions speci�ed in the regulations, (b) includes a complaint
mechanism in the policy, (c) reimburses employees for any
improper deductions, and (d) makes a good faith commitment to
comply in the future, such employer will not lose the exemption
for any employees unless the employer “willfully” violates the
policy by continuing to make improper deductions after receiving
employee complaints.26 According to the regulations, if an
employer fails to reimburse employees for any improper deduc-
tions, or continues to make improper deductions after receiving
employee complaints, the exemption is lost during the time pe-
riod in which the improper deductions were made for employees
in the same job classi�cation working for the same managers
responsible for the actual improper deductions.27 The regulations
further state that the best evidence of a “clearly communicated
policy” is a written policy that the employer distributed to em-
ployees prior to the improper pay deductions by, for example,
providing a copy of the policy to employees at the time of hire,
publishing the policy in an employee handbook, or publishing the
policy on the employer's intranet.28

2429 C.F.R. § 541.603(c).
25

Under the pre–2004 FLSA regu-
lations, employers who made improper
salary deductions from exempt em-
ployees' salaries could escape liability
under certain circumstances under the
“window of corrections” defense. Gen-
erally, this defense allowed an em-
ployer who made impermissible deduc-
tions to �x the problem by promptly

reimbursing the employee for the
impermissible deductions if the deduc-
tions were inadvertent or made for
reasons other than lack of work. The
FLSA regulations replace the “window
of corrections” defense with a “safe
harbor” approach.

2629 C.F.R. § 541.603(d).
2729 C.F.R. § 541.603(d).
2829 C.F.R. § 541.603(d).
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b. California Law

(1) Salary Requirement
The compensation standard under California law is a salary

requirement. For example, IWC Wage Order 4-2001 states that
“Such [exempt] employee must also earn a monthly salary equiv-
alent to no less than two times the state minimum wage for full-
time employee. Full-time employment is de�ned in [California]
Labor Code section 515(c) as 40 hours per week.”29 However, the
California Wage Orders do not expressly state how the “monthly
salary” requirement is to be applied. According to the DLSE, the
“weekly standard” governs, and an employee will be considered
to be paid on a “monthly basis” if he or she regularly receives
each pay period, on a weekly, or less frequent basis, a predeter-
mined amount constituting all or part of his or her compensation,
which amount is not subject to reduction because of variations in
the quality or quantity of the work performed.30 Under California
law, an exempt employee must earn a monthly salary equivalent
to no less than two times the minimum wage for full-time (40
hours per week) employment.31 Based on the $8 minimum wage
rate e�ective January 1, 2008,32 the salary requirement is
$2,773.33 per month or $33,280 per annum.

§ 16:12 Payment of overtime compensation—The general
rules

This Section provides the general rules on the payment of
overtime compensation under federal and California law. The
standards governing the payment of overtime compensation are
set forth in federal statutes and regulations and in California
statutes and regulations (including Industrial Welfare Commis-
sion (“IWC”) Wage Orders).1 Employers must comply with both
federal and California overtime requirements, to the extent both
are applicable, and thus must apply whichever overtime rules

29See, e.g., IWC Wage Order
4-2001, §§ 1(A)(1)(f), 1(A)(2)(g),
1(A)(3)(d); 2002 DLSE Manual ¶ 51.6
(setting forth the salary requirement).

302002 DLSE Manual § 51.6.6
(“Although the California statute and
the IWC orders refer to a minimum
‘monthly' salary, the [DLSE] an-
nounced on March 1, 2002, that for
enforcement purposes the DLSE will
follow the federal regulations which
require that the salary test be based
on a weekly salary.”) (citing DLSE
Opinion Letter 2002.03.01); see 2002

DLSE Manual § 51.6.8.
31See, e.g., IWC Wage Order

4–2001, §§ 1(A)(1)(f), 1(A)(2)(g),
1(A)(3)(d); 2002 DLSE Manual § 51.6.

32IWC Wage Order 4–2001,
§ 4(A); Minimum Wage Order 2007,
MW–2007, § 2; Cal. Code Regs. tit. 8,
§ 11000(2).

[Section 16:12]
1See, e.g., 29 U.S.C.A. § 207; 29

C.F.R. §§ 541.0 et seq.; Cal. Lab. Code
§§ 510 et seq.; Cal. Code Regs., tit. 8,
§§ 11010(3) et seq.
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are more protective for employees.2

a. Federal Law
The Fair Labor Standards Act (“FLSA”) requires that employ-

ers pay their nonexempt employees for overtime at a rate of at
least one-and-one-half times their “regular rate of pay” for all
“hours worked” in excess of 40 hours in one “workweek.”3

Each workweek stands alone, and overtime must be calculated
for each workweek; it cannot be averaged over more than one
workweek.4 Vacation, holiday, or any other type of paid-time-o�
hours not actually worked need not be counted toward the 40-
hour overtime threshold.5

A “workweek” is a �xed and regularly recurring period of 168
hours—any seven consecutive 24-hour periods—beginning with
the same calendar day each week.6 The workweek need not coin-
cide with the calendar week. Thus, an employer may establish
that the workweek begins on any day of the week and at any
time of the day, so long as it is �xed and regularly recurring.7

An employer may establish a single workweek for all employ-
ees or di�erent workweeks for di�erent employees or groups of
employees.

‡ Practice Pointer: Every workweek stands alone. An
employer cannot average workweeks; i.e., averaging of
hours over two or more weeks is not permitted.8 For
example, if an employee works 20 hours in one week of a
payroll period and 60 hours in the next, even if the aver-
age is 40 hours, there is still an overtime obligation for
the 60-hour workweek.

There are a number of exemptions from the federal overtime
pay requirements, as discussed in the preceding Sections.

Moreover, certain employees may be subject to special provi-
sions regarding maximum hours worked without overtime pay,
including certain commission-paid sales employees,9 public em-
ployees in �re and law enforcement,10 certain employees in the

2See 29 U.S.C.A. § 218(a); 29
C.F.R. § 778.5; Aguilar v. Association
for Retarded Citizens, 234 Cal. App.
3d 21, 34–35, 285 Cal. Rptr. 515, 523
(4th Dist. 1991); Paci�c Merchant
Shipping Ass'n v. Aubry, 918 F.2d
1409, 1426–27 (9th Cir. 1990).

329 U.S.C.A. § 207(a)(1).
4See 29 C.F.R. §§ 778.103 to

778.104 (stating that overtime must
be computed for each workweek and

cannot be averaged over more than
one workweek).

5See 29 C.F.R. § 778.102.
629 C.F.R. §§ 778.103 to 778.105.
729 C.F.R. § 778.105.
829 C.F.R. § 778.104.
929 U.S.C.A. § 207(i).

1029 U.S.C.A. § 207(k), 29 C.F.R.
§§ 553.1 to 553.21.
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cotton and sugar industries,11 certain employees in the petroleum
industry,12 certain employees in the tobacco industry,13 and
hospital employees working on a 14-day schedule.14

Under federal law, there is no general overtime exemption for
employees who are covered by a collective bargaining agreement.15

Under the FLSA, employers may not require or allow nonex-
empt employees to take time o� in lieu of overtime pay—“comp
time”—except under certain circumstances for state or local
government employees.16

‡ Practice Pointer: Key concepts for the calculation of
overtime include: “workweek,” discussed above; “hours
worked,” discussed in § 16:15, and “regular rate of pay,”
discussed in § 16:13.

b. California Law

(1) General rules

California law17 generally requires employers to pay nonex-
empt employees for overtime at a rate of one-and-one-half times
their “regular rate of pay” for: (1) all hours worked in excess of
eight hours in one workday; (2) all hours worked in excess of 40
hours in one “workweek”; or (3) the �rst eight hours worked on
the seventh consecutive day of work in a workweek.18

1129 U.S.C.A. § 213(h), (i), (j).
1229 U.S.C.A. § 207(b)(1), (2).
1329 U.S.C.A. § 207(m)(2).
1429 U.S.C.A. § 207(j).
15Compare Cal. Lab. Code § 514,

discussed below. Under the FLSA,
however, employers may require em-
ployees to work more than 40 hours
per without overtime pay if negotiated
as part of a collective bargaining
agreement, provided that: (1) no more
than 1,040 hours are worked during
any period of 26 consecutive weeks; or
(2) no more than 2,240 hours are
worked during any period of 52 con-
secutive weeks, and where the collec-
tive bargaining agreement guarantees
at least 1,840 hours and not more than
2,080 at the contract rate, and time-
and-a-half for hours in excess of the
guarantee and exceeding 40 hours per
week. 29 U.S.C.A. § 207(b)(1), (2).

1629 U.S.C.A. § 207(o). See Wage
& Hour Division, Field Operations

Handbook § 32j16a (2000) (providing
that it is permissible for a private
employer to limit an employee's hours
to 40 per week by giving an employee
time o�, but that this time o� must be
taken within the same pay period).

17For purposes of this Section,
citations reference IWC Wage Order
4-2001, the California Wage Order
that governs professional, technical,
clerical, mechanical, and similar oc-
cupations, and applies to those em-
ployers whose operations are not in-
cluded in any industries speci�cally
de�ned in the IWC Wage Orders. How-
ever, not all Wage Orders are identi-
cal. As certain provisions of the Cali-
fornia Wage Orders di�er, it is critical
for employers to follow the Wage Or-
der that applies to their workforce.

18Cal. Lab. Code § 510(a); see IWC
Wage Order 4-2001, § 3(A); Cal. Code
Regs. tit. 8, § 11040(3)(A)(1). But see
Curcini v. County of Alameda, 164
Cal. App. 4th 629, 79 Cal. Rptr. 3d
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Additionally, California law requires employers to pay nonex-
empt employees at double their regular rate of pay for: (1) all
hours worked in excess of 12 hours in one workday; or (2) all
hours worked in excess of eight hours on the seventh consecutive
day of work in a workweek.19

California follows the same “workweek” principles applicable
under the FLSA, as discussed above. In determining whether an
employee has worked more than 40 hours in a workweek, employ-
ers use the designated �xed and regularly-recurring 168-hour
week. In addition, because California law requires the payment
of daily overtime, employers must determine the number of hours
worked in each separate workday. A “workday” is any consecu-
tive 24-hour period beginning at the same time each calendar
day.20

Because California requires overtime to be paid for all hours
worked in excess of eight hours in one workday or in excess of 40
hours in one workweek, a 50-hour workweek could result in
greater than 10 hours of overtime being due.21 For example, under
the FLSA, overtime would be calculated as total hours worked in
the week minus 40 hours: 50 hours worked — 40 hours = 10
hours of overtime.

If, however, an employee works the following schedule in Cali-
fornia, he or she would be entitled to more than 10 hours of
overtime:

Monday Tuesday Wednes-
day

Thursday Friday

12 hours 12 hours 11 hours 10 hours 5 hours

Under this example, the employee would be due overtime for
each hour worked in excess of eight hours in one workday.22 Ac-
cordingly, the employee would be due 13 hours of overtime in
total (four hours each on Monday and Tuesday, three hours on
Wednesday, and two hours on Thursday).

‡ Practice Pointer: In California, every workday stands
alone. An employer cannot just average the total hours

383, 392–95 (1st Dist. 2008) (holding
that charter counties do not need to
comply with state wage requirements
such as Cal. Lab. Code §§ 510 and 1194
because charter counties have exclu-
sive purview over matters of compen-
sation under Cal. Const. art. XI, § 4).

19Cal. Lab. Code § 510(a); see IWC
Wage Order 4-2001, § 3(A); Cal. Code
Regs. tit. 8, § 11040(3)(A)(1)(b); Cal.

Lab. Code §§ 551 to 552.
20Cal. Lab. Code § 500(a); IWC

Wage Order 4-2001, § 2(T).
21Cal. Lab. Code § 510(a); see IWC

Wage Order 4-2001, § 3(A); Cal. Code
Regs. tit. 8, § 11040(3)(A)(1).

22Cal. Lab. Code § 510(a); see IWC
Wage Order 4-2001, § 3(A); Cal. Code
Regs. tit. 8, § 11040(3)(A)(1).
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worked during the workweek. For example, permitting
an employee to work a shorter day later in the workweek
due to longer hours at the beginning of the workweek
does not relieve an employee's overtime payment obliga-
tions unless the employee is performing “make-up” work,
as discussed below. Additionally, every workweek stands
alone. An employer cannot average workweeks; i.e., av-
eraging of hours over two or more weeks is not
permitted.

Although California requires daily overtime after eight hours
in a day and weekly overtime after 40 hours in a week, the daily
and weekly overtime hours are not double-counted, or
“pyramided.” Thus, for example, an who employee works �ve 10-
hour days, Monday through Friday, would be entitled only to 10
overtime hours, rather than eight daily overtime hours (for the
9th and 10th hours on Monday through Thursday) plus 10 more
weekly overtime hours for the 41st through 50th hours worked in
the week on Friday.23

A nonexempt employee cannot waive his or her right to
overtime compensation. California law requires that an employee
be paid all overtime compensation notwithstanding any agree-
ment to work for a lesser wage. Consequently, such an agree-
ment or waiver will not prevent an employee from recovering the
di�erence between the wages paid the employee and the overtime
compensation he or she is entitled to receive.24

(2) The exception for alternative workweek schedules
Overtime pay after eight hours of work does not apply to an

employee who works no more than 10 hours per day within a 40-
hour workweek pursuant to a regularly-scheduled alternative
workweek.25 The alternative workweek may be a single schedule
for all workers in a work unit or a menu of schedule options from
which each employee in the unit can choose.26

An employer can adopt an alternative workweek schedule if at
least two-thirds of the a�ected employees in a work unit—such
as a department, job classi�cation, or shift—approve the schedule
in a secret ballot election held before the schedule is
implemented.27 Detailed rules regarding election and notice
procedures are contained in the California Wage Orders.28

An employer that proposes an alternative workweek schedule

23See DLSE Op. Ltr. 2000.01.19.
24Cal. Lab. Code § 1194.
25See Cal. Lab. Code § 511(a); see,

e.g., IWC Wage Order 4-2001, § 3(B);
Cal. Code Regs. tit. 8, § 11040(3)(B).

26Cal. Lab. Code § 511(a).

27Cal. Lab. Code § 511(a); IWC
Wage Order 4-2001, § 3(B); Cal. Code
Regs. tit. 8, §§ 11040, 11110 to 11130,
11150(3)(B).

28See, e.g., IWC Wage Order
4-2001, § 3(C); Cal. Code Regs. tit. 8,
§§ 11020, 11030, 11040, 11060, 11080,
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must make a written disclosure to the a�ected employees before
the secret ballot vote, including disclosure of the e�ect the
proposed arrangement will have on the employee's wages, hours
and bene�ts.29 Such a disclosure shall include one or more duly-
noticed meetings of the a�ected employees held at least 14 days
before the vote. The employer must provide the disclosure both in
English and a non-English language if at least 5% of the a�ected
employees speak that non-English language.30 After the election,
the employer must report the election results within 30 days to
the California Division of Labor Statistics and Research.31

An employer is required to make a reasonable e�ort to �nd a
work schedule not to exceed eight hours per workday in order to
accommodate any a�ected employee who is eligible to vote in an
alternative workweek election and who is unable to work the
alternative workweek established as a result of that election.32

Under a duly-adopted alternative workweek schedule, the
employer must pay overtime for all hours worked outside or be-
yond the regularly-scheduled hours and workdays established by
the alternative workweek agreement at time-and-one-half times
the regular rate, up to 12 hours per day, and for hours worked
beyond 40 hours in a week. It also must pay double the regular
rate for hours worked beyond 12 in a day.33

If adopted as stated above, an alternative workweek schedule
may require employees to work more than 10 hours per day and
more than 40 hours per week, provided that the employer pays
overtime for each hour after the tenth hour of work in a day.34

Alternative workweeks do not need to be implemented for each

11110 to 11130(3)(B); see also DLSE
Interpretive Bulletin No. 89-1 (June
13, 1989), No. 89-3 (Nov. 30, 1989).
Special provisions apply to mining
operations (Cal. Lab. Code § 750.5)
and manufacturing facilities (Cal. Lab.
Code § 1182.6).

29See Cal. Code Regs. tit. 8,
§§ 11040, 11060(3)(C)(3).

30See Cal. Code Regs. tit. 8,
§§ 11040, 11060(3)(C)(3).

31See Cal. Code Regs. tit. 8,
§§ 11040, 11060(3)(C)(3)(6).

32See Cal. Lab. Code § 511(d).
33Cal. Lab. Code § 511(b); see Cal.

Lab. Code § 514 (providing that Califor-
nia Labor Code §§ 510 and 511 are not
applicable to workers covered by a col-
lective bargaining agreement that
provides a regular hourly rate of at

least 30% more than the minimum
wage and a “premium” rate for all
overtime hours worked).

34See Mitchell v. Yoplait, a
Division of General Mills Inc., 122 Cal.
App. 4th Supp. 8, 12, 19 Cal. Rptr. 3d
267, 270 (App. Dep't Super. Ct. 2004)
(providing that the purpose of Califor-
nia Labor Code § 511 is “not to limit
the overall number of hours in an
alternative workweek shift, but rather
to limit the alternative schedules to
not more than 10 hours per day with-
out triggering daily overtime” and
upholding a duly adopted alternative
workweek schedule that required em-
ployees to work three 12-hour shifts
and one six-hour shift a week, and
where only the last two hours in each
12-hour shift were considered overtime
for which employees were entitled to
time-and-one-half wages) (internal
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workweek of the year. They may be implemented seasonally, as
long as they are regularly recurring and comply with the other
regulations regarding alternative workweeks.35

An employer may not reduce an employee's base rate of pay as
a result of the adoption or termination of an alternative work
schedule.36

‡ Practice Pointer: The rules relating to alternative
workweek elections are complex and highly technical. A
�nding in court that an employer violated those rules
could invalidate the election and result in a backpay
award for the unpaid overtime dating back four years.
Lawsuits seeking to invalidate alternative workweek
schedules are not uncommon. Therefore, employers
should consult with legal counsel regarding any pro-
posal to institute an alternative workweek schedule.

(3) The collective bargaining exemption from overtime
California's overtime provisions do not apply to certain employ-

ees who are covered by a collective bargaining agreement.37 Cal.
Lab. Code § 514 provides:

Sections 510 and 511 [the overtime and alternative workweek
statutes] do not apply to an employee covered by a valid collec-
tive bargaining agreement if the agreement expressly provides
for the wages, hours of work, and working conditions of the em-
ployees, and if the agreement provides premium wage rates for
all overtime hours worked and a regular hourly rate of pay for
those employees of not less than 30 percent more than the
state minimum wage.

The latter provision means that for an employee to be exempt,
the collective bargaining agreement must provide that the
employee's base hourly rate is at least $10.40 per hour (30%
more than the current California minimum wage of $8 per hour).
The requirement that the collective bargaining agreement must
provide premium wage rates for all overtime hours worked does
not mean that the rates must be at time-and-one-half or double
time; the bargaining agreement merely needs to provide a
premium in some amount for overtime hours worked.

(4) Exception for make-up time
Employers also may avoid payment of daily overtime when em-

quotes omitted).
35DLSE Opinion Letter

2009.03.23.
36Cal. Lab. Code § 511(c).
37Cal. Lab. Code § 514; Cal. Code

Regs. tit. 8, § 11040(3)(I); see Lujan v.

Southern California Gas Co., 96 Cal.
App. 4th 1200, 1204, 117 Cal. Rptr. 2d
828, 831, 169 L.R.R.M. (BNA) 2910, 7
Wage & Hour Cas. 2d (BNA) 1270, 146
Lab. Cas. (CCH) P 59532 (2d Dist.
2002).
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ployees perform “make-up” time within the meaning of California
Labor Code section 513. That section provides that if an em-
ployee makes a written request to make up work time that is or
would be lost as a result of a personal obligation of the employee,
the employer may permit the employee to make up the time in
the same workweek, by working up to 11 hours in a day or 40
hours in the workweek. In such a case, the employer need not
pay overtime for the extra hours worked within those limits.

Thus, for example, if an employee requests in writing to take
four hours o� on Tuesday to attend to personal business, and,
with the employer's approval the employee makes up the time by
working 10 hours on Wednesday and Thursday, the employer
need not pay daily overtime for the 9th and 10th hours worked
on Wednesday and Thursday.

Employers are prohibited, however, from encouraging or
otherwise soliciting employees to request approval to work
make-up time. The request must come from the employee and
must be submitted in writing on each occasion that the employee
wishes to work make-up time.38

(5) Payment of overtime to business travelers.
The California Supreme Court has ruled that California-based

employers must pay daily overtime in accordance with the Cali-
fornia Labor Code to nonresident employees who travel to Cali-
fornia on business. The case, Sullivan v. Oracle Corp.,39 was
brought by three former employees of Oracle. Two of the plainti�s
resided in Colorado and the third in Arizona. The plainti�s
worked mainly in their home states, but their jobs for Oracle
required them to travel occasionally to California or other states
to train Oracle's customers in the use of the company's products.
During the three-year period from 2001 to 2004, one of the
plainti�s worked a total of 74 days in California, another worked
110 days, and the third worked 20 days.

Plainti�s' lawsuit in federal court alleged that Oracle should
have paid them overtime under California's daily overtime stat-

38California's make-up time stat-
ute operates much like a limited form
of “comp time,” although the time o�
must be taken within the same work-
week as the extra hours being worked.
California law does not otherwise gen-
erally permit private-sector employers
to o�er compensatory time o� (“comp
time”) in lieu of overtime pay. A provi-
sion in the Lab. Code § 204.3, ostensi-
bly permits compensatory time under
certain limited circumstances. How-
ever, this provision is essentially use-

less for California employers who are
covered by the FLSA, because the
comp time provisions authorized in
Section 204.3 would not be allowed in
the private sector under the FLSA. See
2002 DLSE Manual § 6.1 (stating “. . .
private employers in California . . .
may not utilize ‘compensatory time’
provisions”) (citing Cal. Lab. Code
§ 513).

3951 Cal. 4th 1191, 127 Cal. Rptr.
3d 185 (2011).
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ute, Labor Code section 510, for the days they worked in Califor-
nia, rather than applying the overtime laws of their respective
home states. The Supreme Court concluded that California's
overtime laws “apply by their terms to all employment in the
state, without reference to the employee's place of residence.”40

The Court was unsympathetic to Oracle's argument that such a
rule will impose a huge practical burden on employers in having
to potentially apply the various wage-and-hour laws of multiple
states to employees who pass through di�erent states on busi-
ness travel for short periods of time within a workweek. However,
the Supreme Court rejected plainti�s' claim under the Unfair
Competition Law, Business & Professions Code section 17200, to
the extent it was predicated on violations of the FLSA occurring
in states other than California.

Because the Supreme Court relied in part on the fact that
Oracle is based in California, it is unclear whether the Court
would apply the same rule to work performed by a nonresident in
California where the employer is headquartered elsewhere.

The Supreme Court limited its holding in Sullivan to claims
under California's overtime laws, not needing to reach the ap-
plicability of California's myriad other Labor Code provisions to
nonresident business travelers. However, the case is likely to
engender additional litigation, as nonresidents seek to have other
employee-friendly California wage-and-hour laws applied to
them, not only its daily overtime laws.

§ 16:13 Calculating overtime pay—Determining the
“regular rate of pay”

This Section discusses how to calculate overtime under federal
and California law. To do so properly requires an understanding
of the “regular rate of pay,” which is the bedrock principle
underlying the payment of overtime. It is a two-step process.
First, employers must determine which forms of pay belong in
the regular rate of pay. Then, they must determine how to
properly calculate the regular rate for each form of pay, or
mixture of pay categories.

After providing some general principles, this Section will
discuss the most common pay categories and explain whether
each must be included in the regular rate—that is, whether
employers must include those payments in the calculation of
overtime. This will be followed by a discussion of how to calculate
the regular rate, and thus how to calculate an employee's
overtime pay, under each of the principal pay categories.

4051 Cal. 4th at 1197.
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a. General Principles Governing the Regular Rate
Under both federal and California law, overtime compensation

is based on a multiple of the employee's regular rate of pay. In
other words, the “regular rate of pay” is merely a rate on which
the overtime premium, if any, is based.1

Under both federal and state law, the regular rate of pay
includes all forms of remuneration paid to, or on behalf of, a non-
exempt employee, including but not limited to hourly earnings,
salary, piecework pay, commissions, and bonuses, unless the pay-
ment falls within one of the enumerated statutory exclusions.2

California law generally follows the FLSA on the issue of which
forms of remuneration must be included in the regular rate.3

Therefore, in this Section the discussion of whether particular
forms of pay belong in the regular rate applies the same under
the FLSA and California law, unless otherwise speci�ed.

An employee's regular rate of pay is always expressed as an
hourly rate for the purpose of determining overtime
compensation.4 Therefore, salaries, commissions, and piece rates
require conversion to hourly rates.5

The computed regular rate can never be less than the mini-
mum wage required by the FLSA or state law. Although federal
and California law are essentially the same on the issue of which
pay categories must be included in the regular rate, they di�er in
some cases on how the regular rate must be calculated, as is
discussed below.

‡ Practice Pointer: The regular rate is always a rate
per hour, even if a nonexempt employee's straight-time
pay is not paid by the hour.

b. Forms of Pay: Whether They Must Be Included in the
Regular Rate

(1) Hourly pay
Base hourly pay to nonexempt employees must, of course, be

[Section 16:13]
129 C.F.R. §§ 778.107 to 778.110;

Cal. Lab. Code § 515.
2See 29 U.S.C.A. § 207(e) (stat-

ing that the regular rate includes “all
remuneration for employment paid to,
or on behalf of, the employee”); 2002
DLSE Manual § 49.1.1 (stating that
“[t]he regular rate of pay includes
many di�erent kinds of remuneration,
for example: hourly earnings, salary,
piece work earnings, commissions,

certain bonuses, and the value of
meals and lodging”), 49.1.2 (providing
that “in not de�ning the term ‘regular
rate of pay,’ the Industrial Welfare
Commission has manifested its intent
to adopt the de�nition of ‘regular rate
of pay’ set forth in [29 U.S.C.A.
§ 207(e)]”).

3
See 2002 DLSE Manual § 49.1.2.

4See 29 C.F.R. § 778.109.
5See 29 C.F.R. § 778.113.
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included in the regular rate of pay. When employees are paid
solely by the hour, their hourly rate is also their “regular rate of
pay.”6

(2) Commissions
Under federal and California law, sales commissions are pay-

ments for hours worked and are included in the regular rate
regardless of whether the employee receives other compensation
(hourly or salary).7

(3) Bonuses, prizes and awards
“Discretionary” bonuses are excludable from the regular rate.

The Department of Labor's regulations describe discretionary
bonuses as sums paid in recognition of services performed during
a given period if both the fact that payment is to be made and
the amount of the payment are determined at the sole discretion
of the employer at or near the end of the period and not pursuant
to any prior contract, agreement, or promise causing the em-
ployee to expect such payments regularly. Although excludable
from the regular rate, such sums may not be credited toward
overtime compensation due.8

Nondiscretionary bonuses must be included in the regular rate,
which encompass any bonuses that do not fall within the DOL's
de�nition of a discretionary bonus. Thus, for example, if the
employer promises in advance to pay a bonus if certain perfor-
mance criteria are met, the bonus must be included in the regu-
lar rate. A bonus also will not qualify for exclusion from the reg-
ular rate if the employer abandons its discretion in regard to
either the fact that payment will be made or the amount of the
payment.9

Similarly, incentive or production bonuses must also be
included. Bonuses that are announced to employees to induce
them to work more steadily or e�ciently, or to remain with the
company, are included in the regular rate of pay. Bonuses based
directly on attendance, individual or group production, or quality
and accuracy of work; bonuses contingent on the employee's
continuing in employment until the time the payment is to be
made; and similar types of bonuses are not discretionary bonuses
and must be included in the regular rate of pay.10

‡ Practice Pointer: Employers often erroneously as-
sume that by referring to a bonus plan as a “discretion-
ary” plan, or by including certain subjective or discre-

6See 29 C.F.R. § 778.110.
7See 29 C.F.R. § 778.117.
829 C.F.R. § 778.211(a).

929 C.F.R. § 778.211(b).
1029 C.F.R. § 778.211(c).
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tionary elements in a bonus plan, they can exclude the
bonus from the regular rate. That is not necessarily the
case. Employers should carefully review their bonus
plans to ensure they are excluding only bonuses that
truly qualify under the DOL's narrow de�nition of
discretionary bonuses.

Prizes are includable in the regular rate as a form of bonus if
they are paid as remuneration for the quality, quantity, or e�-
ciency of work done by employees during their customary work-
ing hours at their normal assigned tasks.11

Under certain circumstances, prizes paid pursuant to an
employer's bona �de suggestion system are not included in the
regular rate.12

California law provides little guidance regarding the inclusion
or exclusion of prizes in the regular rate. Therefore, prizes that
would be included in the regular rate under federal law presum-
ably also would be included in the regular rate under California
law.

However, a federal district court in California, applying Cali-
fornia law, recently issued a decision that goes farther than any
reported FLSA decision in requiring prizes to be included in the
regular rate. A 1996 Department of Labor Opinion Letter had
stated that when an employee wins a prize in a lottery drawing,
the employer was not required to include the prize in the regular
rate; the fact that the employee's chances of winning the lottery
were “very small” essentially rendered the prize discretionary,
according to the DOL.13

However, in Provine v. O�ce Depot, Inc.,14 the court found that
an employer acted unlawfully by failing to include certain cash
awards won by a lottery drawing in the regular rate of pay. Under
the employer's program, managers, in their discretion, could place
a “Bravo Card” bearing an employee's name into a container
when the employee displayed superior work performance. At the
end of each month, there was a drawing for a cash prize of $50.
The court concluded that these drawings did not �t the de�nition
of “discretionary” bonuses, as de�ned by the U.S. Department of
Labor in its regulations. The court reasoned that although the
“fact” of the payment was discretionary, the “amount” was not,
because under the employer's program, the amount of the cash
award was always the same ($50), month in and month out.

‡ Practice Pointer: The Provine case teaches that

1129 C.F.R. § 778.331.
1229 C.F.R. § 778.333(a) to (f).
13DOL Op. Ltr. dated Aug. 6,

1996, 1996 WL 1031796.
142012 WL 2711085 (N.D. Cal.

2012).
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employers who wish to maintain discretionary lottery
programs should vary the prizes, rather than paying out
the prizes in some predetermined �xed amount on each
occasion, to avoid a ruling that the prize constitutes a
non-discretionary bonus.

(4) Gifts

An employee's regular rate of pay does not include sums paid
as gifts, including payments in the nature of holiday gifts or on
other special occasions, as a reward for service, the amounts of
which are not measured by or dependent on hours worked, pro-
duction, or e�ciency.15

A payment will not be considered to be a gift, or in the nature
of a gift, if: (a) it is measured by hours worked, production, or ef-
�ciency; (b) it is so substantial that it can be assumed that em-
ployees consider it a part of the wages for which they work; or (c)
it is paid pursuant to a contract (so that the employee has a legal
right to the payment and could bring suit to enforce it). If the
holiday or special bonus is a gift or in the nature of a gift, it may
be excluded from the regular rate even though it is paid with suf-
�cient regularity so that the employees are led to expect it. Such
a bonus is excludable even though the amounts paid to di�erent
employees or groups of employees vary with the amount of the
salary or regular hourly rate or according to length of service, so
long as the amounts are not measured by or directly dependent
on hours worked, production, or e�ciency.16

(5) Shift di�erential pay
The regular rate includes certain premiums for non-overtime

work, including night shift di�erentials (whether they take the
form of a percent of the base rate or an addition of so many cents
per hour),17 premiums paid for hazardous, arduous, or dirty work;
incentives for the rapid performance of work; and lump sum
premiums which are paid without regard to the number of hours
worked.18

1529 U.S.C.A. § 207(e)(1); 29 C.F.R.
§ 778.200(a)(1).

1629 C.F.R. § 778.212; see 2002
DLSE Manual § 49.1.2.4 (citing 29
C.F.R. § 778.212).

1729 C.F.R. § 778.207(b); see
O'Brien v. Town of Agawam, 350 F.3d
279, 295, 9 Wage & Hour Cas. 2d
(BNA) 193, 149 Lab. Cas. (CCH) P
34789 (1st Cir. 2003), called into doubt
by Parolin v. City of Boston, 327 F.

Supp. 2d 101, 106–09, 9 Wage & Hour
Cas. 2d (BNA) 1461, 150 Lab. Cas.
(CCH) P 34886 (D. Mass. 2004) (not-
ing incompatibility between Martin v.
Coventry Fire Dist., 981 F.2d 1358, 1
Wage & Hour Cas. 2d (BNA) 247, 124
Lab. Cas. (CCH) P 35752 (1st Cir. 1992)
regarding calculation of length of
normal workweek).

1829 C.F.R. § 778.207(b).
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(6) Vacation pay, sick leave, holiday pay and other pay for time
not worked

Payments made for occasional periods when no work is
performed due to vacation, holiday, illness, failure of the employer
to provide su�cient work, or other similar cause, are not included
in the calculation of the regular rate.19

Courts disagree, however, on whether lump-sum payments for
unused sick leave must be included in determining an employee's
regular rate.20

Reasonable payments for traveling expenses, or other expen-
ses, incurred by an employee in the furtherance of his or her
employer's interests and properly reimbursable by the employer,
and other similar payments to an employee which are not made
as compensation for his or her hours of employment, are exclud-
able from the calculation of the employee's regular rate.21

However, per diem payments that are based on the number of
hours worked per day, and are thus variable, are included in the
employee's regular rate.22

1929 U.S.C.A. § 207(e)(2); 29 C.F.R.
§ 778.200(a)(2); see 29 C.F.R. §§ 778.
216 to 778.224.

20See Featsent v. City of
Youngstown, 70 F.3d 900, 905, 2 Wage
& Hour Cas. 2d (BNA) 1697, 131 Lab.
Cas. (CCH) P 33313, 1995 FED App.
0344P (6th Cir. 1995) (holding that
bonuses for the absence of medical
claims and unused sick leave are “sim-
ilar to payments made when no work
is performed due to illness, which may
be excluded from the regular rate”).
But see Acton v. City of Columbia, Mo.,
436 F.3d 969, 977–80, 11 Wage &
Hour Cas. 2d (BNA) 359, 152 Lab.
Cas. (CCH) P 35102 (8th Cir. 2006)
(a�rming district court's holding that
payments for unused sick leave are
treated as a nondiscretionary atten-
dance bonus and remuneration for ser-
vices rendered, and are included in
employees' regular rate for overtime
purposes); see also U.S. Dep't of La-
bor, Wage and Hour Div., Wage and
Hour Opinion Letter FLSA2009-19
(January 16, 2009) (holding that “the
stipend for nonuse of sick leave must
be included in the regular rate, be-
cause the stipends are attendance
bonuses” but “the regular rate of pay

may exclude vacation buy-back pay-
ments” pursuant to 29 C.F.R.
§ 778.219(a)).

2129 C.F.R. § 778.200(a)(2); see 29
C.F.R. §§ 778.216 to 778.224. See Berry
v. Excel Group, Inc., 288 F.3d 252,
253, 7 Wage & Hour Cas. 2d (BNA)
1313, 146 Lab. Cas. (CCH) P 34509
(5th Cir. 2002) (holding that “per
diem” pay for travel to temporary
jobsite was primarily for employer's
bene�t and, therefore, not part of
employee's hourly rate). But see 29
C.F.R. § 778.217(a) (providing that
reimbursement for expenses normally
incurred for employee's own bene�t
(e.g., meals, parking, commuting) in-
creases the employee's regular rate for
overtime purposes); see 2002 DLSE
Manual § 49.1.2.4 (citing 29 C.F.R.
§§ 778.216 to 778.224).

22Gagnon v. United Technisource,
Inc., 607 F.3d 1036, 16 Wage & Hour
Cas. 2d (BNA) 257, 159 Lab. Cas.
(CCH) P 35761 (5th Cir. 2010) (hold-
ing hourly per diem must be consid-
ered in the employee's regular rate
because the amount of per diem varied
with the amount of hours worked and
payment scheme was likely an at-
tempt to avoid paying overtime) (cit-
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(7) Payments into health and welfare trust
Contributions irrevocably made by an employer to a trustee or

third person pursuant to a bona �de plan for providing old-age,
retirement, life, accident, or health insurance or similar bene�ts
for employees, are not included in the calculation of the regular
rate.23

(8) Pro�t-sharing payments
An employee's regular rate of pay does not include sums paid

in recognition of services performed if the payments are made
pursuant to a bona �de pro�t sharing plan or trust or a bona �de
thrift or savings plan meeting the requirements of the Depart-
ment of Labor.24

‡ Practice Pointer: The requirements of a bona �de
pro�t sharing plan or trust or bona �de thrift or savings
plan are stringent and highly technical. No employer
should assume that a payment to an employee from
pro�ts satis�es the FLSA regulations without carefully
reviewing the terms of the Code of Federal Regulations.25

(9) Premiums for working weekends, holidays, or other special
hours

The FLSA speci�cally excludes daily or weekly premiums—
extra compensation provided by a premium rate paid for certain
hours worked by the employee in any day or workweek because
such hours are hours worked in excess of eight in a day, in excess
of 40 hours in a week, or in excess of the employee's normal work-
ing hours or regular working hours, as the case may be—from
the regular rate calculation under the FLSA.26 It is not necessary
that such premiums be paid at 1.5 times the employee's normal
hourly rate to be excludable.

‡ Practice Pointer: This rule exists, in part, to avoid
pyramiding of statutory overtime and contractually
promised premiums.

Likewise, an employer may exclude extra compensation
provided by a premium rate paid for work by the employee on
Saturdays, Sundays, holidays, or regular days of rest, or on the
sixth or seventh day of the workweek, where such premium rate

ing DOL Field Operation Handbook).
2329 U.S.C.A. § 207(e)(4); 29 C.F.R.

§ 778.200(a)(4); see 29 C.F.R.
§ 778.214; see 2002 DLSE Manual
§ 49.1.2.4 (citing 29 C.F.R. §§ 778.214
to 778.215).

2429 C.F.R. §§ 549.1, 549.2, 778.

213; see 2002 DLSE Manual § 49.1.2.4.
25See 29 C.F.R. §§ 547.0 to 547.3,

549.0 to 549.3.
2629 U.S.C.A. § 207(e)(5); 29 C.F.R.

§ 778.200(a)(5); see 29 C.F.R. §§ 778.
201 to 778.202; 2002 DLSE Manual
§ 49.1.2.4.
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is not less than one-and-one-half times the rate established in
good faith for like work performed in non-overtime hours on other
days.27

If the premium rate is less than time-and-one-half, the extra
compensation provided by such rate must be included in
determining the regular rate of pay.

‡ Practice Pointer: The sixth and seventh days are
included because for a particular employee, a Saturday
or Sunday may not be days of rest, but may be days of
work, and Monday and Tuesday may be the employee's
days of rest.

Additionally, an employer may exclude extra compensation
provided by a premium rate paid under an applicable employ-
ment contract or collective bargaining agreement, for work
outside of the hours established in good faith by the contract or
agreement as the basic, normal, or regular workday (not over
eight hours) or workweek (not over 40 hours), where such
premium rate (at least time-and-one-half), is not included in the
calculation of the regular rate.28

For example, if an employer promises to establish all eight-
hour work schedules between 6:00 a.m. and 6:00 p.m. and further
promises a premium of at least one-and-one-half times the regu-
lar rate for all work outside those hours, those premiums are
excludable from the regular rate calculation.

(10) Income derived from stock options or grants
Under the FLSA, an employer may exclude the value or income

derived from employer-provided grants or rights provided pursu-
ant to a stock option, stock appreciation right, or bona �de em-
ployee stock purchase program under certain de�ned
circumstances. Essentially, stock options generally are exclud-
able if, among other things: they are not exercisable for a period
of at least six months after the time of grant; the exercise price is
at least 85% of the fair market value of the stock at the time of
the grant; the exercise of any grant or right is voluntary; and any
performance-based determinations for the granting of stock op-
tions rest in the employer's sole discretion and not pursuant to a
prior contract.29

It is not yet clear whether California law follows the FLSA in
regard to the exclusion of stock options and other stock programs.

2729 U.S.C.A. § 207(e)(6); 29 C.F.R.
§ 778.200(a)(6); see 29 C.F.R. §§ 778.
203, 778.205 to 778.206; see 2002
DLSE Manual § 49.1.2.4.

2829 U.S.C.A. § 207(e)(7); 29 C.F.R.

§ 778.200(a)(7); see 29 C.F.R. §§ 778.
201 to 778.206.

2929 U.S.C.A. § 207(e)(8).
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One case held that stock options are not “wages” under the Cali-
fornia Labor Code.30 More recently, however, the California
Supreme Court has held that shares of restricted stock issued to
an employee were “wages” under the Labor Code.31 Neither of
these cases addressed the includability of stock grants in the reg-
ular rate of pay.

(11) Reporting time and call-back pay
As discussed in Section 16:25, California law requires report-

ing time (show-up) and call-back pay to be paid to employees
under certain circumstances. To the extent such pay exceeds the
hours actually worked, however, it need not be included in the
regular rate of pay.32

(12) “Short-shift di�erential”
Where a normal shift is greater than eight hours per day, em-

ployees are entitled to overtime pay under California law (e.g., a
10-hour shift entitles the employee to two hours of overtime). If
the employee is not able to work the overtime hours (e.g., due to
a lack of work), the employer may agree to pay an additional sum
for the non-overtime hours to make up for the lack of overtime.
This “short shift di�erential,” according to one California Court
of Appeal, must be included in determining the employee's regu-
lar rate of pay.33

‡ Practice Pointer: This discussion of pay categories is
by no means all-inclusive. The pay codes that employers
use sometimes include over 100 di�erent forms of pay. It
is important that employers analyze all of the di�erent
types of payments that they make to their nonexempt
employees and determine which of them must be in-

30Internat iona l Bus iness
Machines Corp. v. Bajorek, 191 F.3d
1033, 1039 (9th Cir. 1999) (providing
that stock options are not “wages”
under Cal. Lab. Code § 221, which
makes it unlawful “for any employer
to collect or receive from an employee
any part of wages theretofore paid by
said employer to said employee,” and
stating that stock options “are not
money at all”); but see Woods v. Fox
Broadcasting Sub., Inc., 129 Cal. App.
4th 344, 357, 28 Cal. Rptr. 3d 463, 474
(2d Dist. 2005) (declining to rule on
the issue of whether stock options are
wages under California law).

31See Schachter v. Citigroup, Inc.,
47 Cal. 4th 610 (2009).

32
See 2002 DLSE Manual § 46.7.3.

33Huntington Memorial Hosp. v.
Superior Court, 131 Cal. App. 4th 893,
910, 32 Cal. Rptr. 3d 373, 383 (2d Dist.
2005) (concluding that a triable issue
existed as to whether the hospital's
short-shift di�erential was a subter-
fuge or arti�ce designed to evade the
overtime laws, where: nurses normally
worked 12-hour shifts, for which the
hospital paid them eight hours of
straight-time pay and four hours over-
time pay at time-and-one-half; nurses
received short-shift di�erential for
work less than 10 hours on a shift; and
hospital did not pay the di�erential
when nurses worked 10 to 12 hours).
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cluded in the regular rate of pay.

c. Calculation of the Regular Rate of Pay

(1) Federal Law

(a) In general

Under federal law, where an employee's compensation is based
solely on a single hourly rate of pay, the employee's regular rate
of pay is the hourly rate.34 The employer then pays one-and-one-
half times that rate for each overtime hour worked.

For example, for an employee who is paid $8 per hour (“R”) and
works 44 hours in a workweek (“H”), that employee is entitled to
at least one-and-one-half times $8, or $12, for each hour over 40.
His or her pay for the week would be $320 (“W”) for the �rst 40
hours.

R*40=W

or

$8*40=$320
He or she is owed $48 for the four hours of overtime, or a total

payment of $368.

W+((H-40)*(R*1.5))=P

or

$320+((44-40)*($8*1.5))=$368

or

$320+$48=$368
If an hourly employee also receives other compensation in that

workweek, such as a bonus, the regular rate of pay is generally
determined by dividing the employee's total compensation in the
workweek (including incentive compensation) by the total hours
worked in that workweek.35 This assumes that the bonus was
earned for the hours worked in that workweek.

The employer would then pay an overtime premium equivalent
to one-half the regular rate on all overtime hours. For example, if
the employee in the preceding example receives a production
bonus of $50 in addition to $8 per hour for a 44 hour week, the
regular rate would increase from $6.67 to $9.14 ($8 × 44 hours +

34See 29 C.F.R. § 778.110(a).
3529 U.S.C.A. § 207(e); 29 C.F.R.

§§ 778.107, 778.110(b).
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$50 = $402 divided by 44). The employee's overtime premium for
the week would be $18.28 ($9.14 x.5 = $4.57 × 4 overtime hours).
The employee's total pay for the week would be $420.28, consist-
ing of straight-time hourly pay of $352 for 44 hours at $8 per
hour, $50 in shift di�erential pay, and $18.28 in overtime
premium.

(b) Salaried non-exempt employees
In some cases, an employee is hired with the understanding

that his or her weekly salary is intended to cover scheduled work-
weeks that vary in length. For instance, an o�ce may operate
with half sta� on Saturdays and, therefore, employees are hired
at a �xed salary covering a �xed working schedule of seven hours
a day Monday through Friday and �ve hours on alternate
Saturdays, so that they work 35 hours one week and 40 hours
the next. Under federal law, the regular rate of pay varies
depending upon the number of hours actually worked that week.36

Alternatively, the Department of Labor permits employers to
adopt a “�uctuating workweek” method for computing overtime
under certain circumstances.37 Under the �uctuating workweek
method, a nonexempt employee's salary is intended to compensate
the employee at the regular rate of pay for whatever hours are
worked in a workweek, no matter how many or how few. Accord-
ingly, under federal law, payment for overtime hours at one-half
(as opposed to one-and-one-half) the employee's regular rate is
deemed to satisfy the FLSA's overtime pay requirement, because
the salary is deemed to already have compensated the employee
for the straight-time portion of the overtime hours worked, and
only the half-time premium remains to be paid.

To illustrate, if an employee receives a $400/week salary (“W”)
and works 42 hours (“H”), his or her regular rate would be $9.52
per hour (“R”).

W/H=R

or

$400/42=$9.52
The employee would be paid the $400 for 42 straight-time hours

plus two hours at $4.76 for total pay of $409.52 (“P”).

3629 C.F.R. § 778.329.
3729 C.F.R. § 778.114 (stating the

guidelines that govern the �uctuating

workweek method of calculating over-
time).

§ 16:13 California Business Law Deskbook

1376



W+((H-40)*(R*0.5))=P

or

$400+((42-40)*($9.52*0.5))=$409.52
On the other hand, if the employee worked 50 hours (“H”), his

or her regular rate would be only $8 per hour (“R”).

W/H=R

or

$400/50=$8
The employee would be paid the $400 for 50 straight-time hours

plus 10 hours at $4 for total pay of $440 (“P”).

W+((H-40)*(R*0.5))=P

or

$400+((50-40)*($8*0.5))=$440
An employer may not, in order to avoid paying the overtime

premium, apply overtime hours that an employee works in one
week to another week in the same pay period in which the em-
ployee worked fewer than 40 hours.38

Under the �uctuating workweek method, the hourly wage and
the amount of overtime pay earned decrease the more hours the
employee works. Federal law permits this result as long as the
�xed salary provides at least minimum wages for all hours
worked, and the overtime premium is at least one-half the regu-
lar rate of pay.39

Thus, an employer may be able to achieve a signi�cant cost
savings by using the �uctuating workweek method of calculating
overtime for salaried, nonexempt employees who have hours of
work that may �uctuate from week to week. The disadvantage of
using the �uctuating workweek method, however, is that it may
discourage an employee from performing overtime work, because
the employee actually would be paid less per hour for each ad-
ditional overtime hour that he or she works.40

3829 C.F.R. § 778.114(c).
3929 C.F.R. § 778.114; see Samson

v. Apollo Resources, Inc., 242 F.3d 629,
633–34 (5th Cir. 2001) cert. denied,
534 U.S. 825, 122 S.Ct. 63, 151 L. Ed.
2d 31 (2001) (�nding that �uctuating
workweek method was properly used
to calculate overtime pay even when

employees work more than 60 hours
in a given week without receiving an
additional overtime premium).

40Samson, 242 F.3d at 633-34 (5th
Cir. 2001) (rejecting employees' argu-
ment that the �uctuating workweek
method could not be used when an em-
ployee worked more than 60 hours in
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To use the �uctuating workweek method, the employer and
employee must have a “clear mutual understanding” that the sal-
ary is to cover straight time for all hours actually worked,
whether this amount is over or under 40 hours per week.41 Em-
ployees need only understand the method, not consent to it.42

Signi�cantly, in 2011 the U.S. Department of Labor modi�ed
its enforcement position on the validity of the �uctuating
workweek method. Its new position is that employers may not
use this method whenever employees occasionally receive bonuses
or other incentive pay as part of their compensation, not just
base salary.43 The DOL reasoned that the �uctuating workweek
method is intended for employees who receive a �xed salary, and
permitting employers to shift a portion of employees' compensa-
tion into bonus and premium payments could result in wide
disparities in employees' weekly pay, which the �uctuating
workweek method was intended to avoid.

‡ Practice pointer: For decades the DOL approved the
use of the �uctuating workweek method. Its 2011 change
of position has been quite controversial, and it increases
the legal risks for employers who wish to use that
method. The �uctuating workweek method already has
long been prohibited in California, as discussed below.
Employers who wish to use this favorable method
outside of California should seek legal advice on whether
and how they may do so.

Finally, overtime for salaried employees may also be deter-
mined by calculating the weekly salary and dividing it by the
number of hours that the salary is intended to compensate.44 For
example, an employee may be hired to work a 45-hour workweek
for a weekly salary of $300 (“W”). The regular rate is obtained by

one week, because the rate of pay for
each overtime hour e�ectively would
be less than the rate of pay for non-
overtime hours; stating that �xed sal-
ary paid under a �uctuating workweek
method was intended to compensate
both overtime and non-overtime hours
worked; and �nding that, as long as
the regular rate of pay did not fall
below the minimum wage require-
ments, a �uctuating workweek method
was appropriate, regardless of whether
an employee worked more than 60
hours) (citing 29 C.F.R. § 778.114(a)).

41See Rainey v. American Forest
and Paper Ass'n, Inc., 26 F. Supp. 2d
82, 101, 137 Lab. Cas. (CCH) P 33794
(D.D.C. 1998).

42See Gri�n v. Wake County, 142
F.3d 712, 716, 4 Wage & Hour Cas. 2d
(BNA) 929, 135 Lab. Cas. (CCH) P
33682 (4th Cir. 1998) (upholding �uc-
tuating workweek plan that was ex-
plained to employees in mandatory
employee meetings and a memoran-
dum); Teblum v. Eckerd Corp. of Fla.,
Inc., 11 Wage & Hour Cas. 2d (BNA)
382, 2006 WL 288932, *4, *13 (M.D.
Fla. 2006) (providing that employee
need not understand the policy behind
the employer's choice to implement a
�uctuating workweek plan).

4376 Fed. Reg. 18832, 18850 (Apr.
5, 2011).

44See 20 C.F.R. § 778.113(a).

§ 16:13 California Business Law Deskbook

1378



dividing the $300 straight-time salary by 45 hours (“H”), result-
ing in a regular rate of $6.67 (“R”).

W/H=R

or

$300/45=$6.67
The employee is then due an additional overtime amount of

$16.68 (“T”), which is computed by multiplying the �ve overtime
hours by one-half the regular rate of pay.45

(H-40)*(R*0.5)=T

or

(45-40)*($6.67*0.5)=$16.68

or

5*$3.335=$16.68
Premium pay for overtime work must be paid as an hourly

rate. A lump sum paid for work performed during overtime hours
without regard to the number of overtime hours worked does not
qualify as an overtime premium, even though the amount of
money paid is equal to or greater than the sum owed on a per-
hour basis. For instance, no part of a �at sum of $90 to employ-
ees who work overtime on Sunday will qualify as an overtime
premium, even though the employees' straight-time rate is $6 an
hour, and the employees always work less than 10 hours on
Sunday.46

(c) Commissions and piecework pay
A commission paid on a weekly basis is added to the employee's

other earnings for that workweek and the total is divided by the
total number of hours worked in the workweek to obtain the
employee's regularly hourly rate for the particular workweek.47 If
an employee's pay for a workweek consists solely of commissions,
the commissions would be divided by the total hours worked in
the week to determine the employee's regular rate. This rate
would be divided in half, and the resulting sum would be
multiplied by the number of overtime hours worked in the week

45See 29 C.F.R. § 778.113. This
method of computation is proper only
under federal law, not California law.
See Cal. Lab. Code § 515(d) (providing
that “the employee's regular hourly
rate shall be one-fortieth of the em-

ployee's weekly salary”).
4629 C.F.R. § 778.310.
4729 C.F.R. § 778.118; see also

2002 DLSE Manual § 49.1.2-49.2.1.3;
DLSE Opinion Letters 1988.03.28,
1988.06.15.
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to determine the overtime premium due for the week.
In certain businesses, employee commissions are not, or cannot

be, calculated until after the regular payday for the workweek. In
such cases, the calculation requires the payment of additional
overtime apportioned back to the hours worked during the
workweek when the commission was earned.48

Where commissions cannot be apportioned to particular work-
weeks in which they were earned, the employer must adopt some
reasonable and equitable method of apportioning the commis-
sions over the period of weeks in which they were earned—for
example, by assuming that the employee earned an equal amount
of commission in each week of the commission computation
period.49

Overtime on piecework pay is calculated in the same manner
as commissions: piecework pay is divided by the total hours
worked in the week; this amount is divided in half; and the result-
ing half-time premium amount is multiplied by the number of
overtime hours worked in the week.50

(d) Non-discretionary bonuses
As already mentioned, if a nonexcludable bonus covers only

one weekly pay period, the amount of the bonus is merely added
to the other includable earnings of the employee for that
workweek and the total is then divided by the total hours worked
to obtain the regular rate.51

Under many bonus plans, however, bonus calculations may
necessarily be deferred over a period of time longer than a
workweek. In such a case, the employer may disregard the bonus
in computing the regular hourly rate until the time when the
amount of the bonus can be ascertained, and then pay overtime
compensation at one-and-one-half times the employee's regular
hourly rate, exclusive of the bonus. When the amount of the bonus
can be ascertained, the employer must apportion it back over the
workweeks of the period during which it may be said to have
been earned. The employee must then receive an additional
amount of compensation for each workweek that he or she worked
overtime during the bonus period equal to one half of the increase
in the hourly rate of pay allocable to the bonus for that week
multiplied by the number of statutory overtime hours worked
during the week.52

If it is impossible to allocate the bonus among the workweeks
of the period in proportion to the amount of the bonus actually

48See 29 C.F.R. § 778.119.
49See 29 C.F.R. § 778.120.
50See 29 C.F.R. § 778.111.

5129 C.F.R. § 778.209(a).
5229 C.F.R. § 778.209(a).
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earned each week, the employer must adopt some other reason-
able and equitable method of allocation. For instance, under
certain circumstances it may be reasonable and equitable to as-
sume that the employee earned an equal amount of bonus each
week of the period to which the bonus related, or each hour of the
pay period, and to compute the additional overtime based on this
assumption.53

In some instances, the bonus contract or plan also may provide
for the simultaneous payment of overtime compensation due on
the bonus that satis�es in full the overtime provisions of the
FLSA, making re-computation unnecessary. Such would be the
case if, for instance, a contract made prior to the performance of
services provided for the payment of additional compensation
calculated as a percentage of the employee's total earnings dur-
ing the bonus calculation period—for example, 10% of the
employee's total earnings, including straight-time earnings,
overtime earnings and paid-time-o� earnings.54 Such “percentage-
of-total-earnings” bonuses do not require a separate overtime
recalculation, because they essentially build the overtime pay
into the bonus payment itself.

‡ Practice Pointer: The U.S. Department of Labor takes
an expansive view on what categories of earnings must
be included in a percentage-of-total-earnings bonus.
Among other things, the DOL takes the position that all
vacation pay, sick pay, and other paid-time-o� pay must
be included, even though such pay is not included in the
regular rate of pay at the time it is paid originally. Thus,
employers who maintain this type of percentage-based
bonus system should carefully review the earnings cate-
gories included in the calculation and obtain legal
advice on the correctness of its approach.

(e) Employees who work at two or more hourly rates of pay

Sometimes employees perform work at two or more hourly rates
of pay in the same workweek. Federal law permits two methods
of determining the regular rate of pay for an employee who works
at two or more di�erent rates of pay during a single workweek.
The more common method is to use the weighted average of the
two rates to determine the employee's regular rate.55 Under this
method, the employee's total earnings (except statutory exclu-
sions) are computed to include his or her compensation during
the workweek from all such rates, and are then divided by the

5329 C.F.R. § 778.209(b).
5429 C.F.R. § 778.210.

55See 29 C.F.R. § 778.115.
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total number of hours worked at all jobs.56

For example, if an employee performs 40 hours of production
work (“H1”) at $10 per hour (“R1”) and eight hours of custodial
work (“H2”) at $8 per hour (“R2”), for a total of 48 hours (“H”),
the employee would earn $464 in straight time compensation
(“W”).

(R1*H1)+(R2*H2)=W

or

($10*40)+($8*8)=$464
The employee's regular rate for overtime would be $9.67 per

hour (“R”).

W/H=R

or

$464/48=$9.67
The employee would be paid $38.68 in overtime premium for a

total of $502.68 (“P”).

W+((H-40)*(R*0.5))=P

or

$464+((48-40)*($9.67*0.5))=$502.68

or

$464+$38.68=$502.68
The second permissible method is to compute overtime on the

basis of the regular rate for the work being performed during the
overtime hours. This method, known as the “rate-in-e�ect”
method, is allowed only when there is a prior agreement or
understanding between the employer and the employee that this
is the calculation method the employer will use during weeks in
which the employee performs two or more di�erent types of
work.57

(2) California Law
Under most pay arrangements, California follows the FLSA

methods discussed above in computing the regular rate of pay.58

5629 C.F.R. § 778.115.
57See 29 C.F.R. § 778.419.
58See 2002 DLSE Manual § 49.1.2

(providing that “in not de�ning the
term ‘regular rate of pay,’ the Indus-
trial Welfare Commission has mani-
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However, there are several key di�erences between California
and federal law, particularly in (1) paying overtime on salaries;
(2) paying overtime on certain bonuses that are calculated as a
“�at-sum” amount; and (3) paying overtime to employees who
work at two or more hourly rates.

(a) Salaried nonexempt employees
Cal. Lab. Code § 515(d) bars the application of the �uctuating

workweek method of overtime calculation in California for sala-
ried nonexempt employees. Rather than using a �uctuating
workweek computation, when a nonexempt employee in Califor-
nia is paid a salary, the regular rate must be determined by
dividing the salary by no more than 40 hours.59

The contracted hours may be less than the legal maximum reg-
ular hours in one workweek, in which case the contracted hours
must then be used as the divisor and the salary as the numerator
to establish the regular hourly rate of pay.60

Hence, the regular rate of pay for salaried nonexempt employ-
ees will be deemed to be based on a 40-hour workweek, even if
the employee worked more than 40 hours in the week, unless the
agreed workweek is less than 40 hours per week.61 All hours over
the legal maximum regular hours in any one workweek (gener-
ally 40 hours) or in any one workday (generally eight hours)
must be paid at time-and-one-half or double the regular rate, as
applicable, rather than a half-time rate, as could be paid under

fested its intent to adopt the de�nition
of ‘regular rate of pay’ set forth in [29
U.S.C.A. § 207(e)]”).

592002 DLSE Manual § 48.1.5.4
(citing Cal. Lab. Code § 515(d)), see
Armenta v. Osmose, Inc., 135 Cal.
App. 4th 314, 324, 37 Cal. Rptr. 3d
460, 152 Lab. Cas. (CCH) P 60113 (2d
Dist. 2005) (concluding that FLSA
model of averaging all hours worked
“in any work week” to compute an
employer's minimum wage obligation
under California law is inappropriate).

602002 DLSE Manual § 48.1.5.4.
612002 DLSE Manual § 49.1.5.

Moreover, the agreed-upon regular
hours must be used if they are less
than the legal maximum regular
hours. For example, if the nonexempt
employee regularly works 35 hours
each week, then 35 hours is the �gure

used to determine the regular rate of
pay. However, in circumstances where
the workweek is less than 40 hours,
the law does not require payment of
the overtime premium unless the em-
ployee works more than eight hours in
a workday or more than 40 hours in a
workweek. In other words, assuming
the employee is employed under a
policy that provides for a 35-hour
workweek, the law does not require
the employer to pay the overtime
premium until after 40 hours in a
workweek. If the employee works more
than 35, but fewer than 40, hours in a
workweek, the employee will be en-
titled to be paid for the extra hours at
his or her regular rate of pay, as
overtime premium pay is only required
after 40 hours in a workweek. See
2002 DLSE Manual § 48.1.5.4; 29
C.F.R. § 778.322.
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the FLSA.62

If an employee is paid a monthly salary, the regular rate is
determined as follows: (a) multiply the monthly remuneration by
12 (months) to determine the annual salary; (b) divide the an-
nual salary by 52 (weeks) to determine the weekly salary; and (c)
divide the weekly salary by the maximum number of regular
hours legally allowed (40) to get the regular hourly rate.

Consequently, calculation of overtime for salaried employees
under California law will yield a higher regular rate, and thus a
higher overtime rate, than calculation under federal law. Ad-
ditionally, because California uses a 1.5 multiplier rather than a
half-time multiplier, the weekly overtime pay due under Califor-
nia law generally will be over three times more than the federal
calculation available under the �uctuating workweek method.

For example, assume an employee who is paid a $500 weekly
salary (“W”) that is intended to cover all hours worked in the
week works 50 hours in a week (“H”) (i.e., 10 hours of overtime).
Under federal law, $500 per week divided by 50 hours equals $10
(regular rate of pay) (“R”).

W/H=R

or

$500/50=$10
Ten overtime hours times $5 (50% premium over the regular

rate of $10) equals $50, and $500 �xed weekly salary (straight-
time compensation for all hours worked) plus $50 overtime equals
$550 total compensation due for one week (“P”).

W+((H-40)*(R*0.5))=P

or

$500+((50-40)*($10*0.5))=$550
On the other hand, under California law, using the legal

maximum regular hours (40), the overtime would be computed as
follows: $500 per week (“W”) divided by forty hours equals $12.50
(regular rate of pay) (“R”).

W/40=R

or

$500/40=$12.50
Fifty hours (“H”) minus 40 hours equals 10 overtime hours; 10

overtime hours times $18.75 (one-and-one-half times the regular

622002 DLSE Manual § 48.1.5.4.
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rate of $12.50) equals $187.50; and $500 �xed weekly salary plus
$187.50 overtime compensation equals $687.50 total compensa-
tion due for the week (“P”).63

W+((H-40)*(R*1.5))=P

or

$500((50-40)*($12.50*1.5))=$687.50

(b) Bonuses under California law
California and federal law are the same regarding the treat-

ment of bonus payments as includable within or excludable from
the regular rate of pay.64 However, California law di�ers some-
what from federal law in how it requires an employer to compute
the regular rate on some bonus payments. For example, if the
bonus is a �at sum, such as $500 for continuing to the end of the
season, then according to the enforcement position of the Califor-
nia DLSE, the regular bonus rate is determined by dividing the
bonus by the maximum legal regular hours worked during the
period to which the bonus applies (usually 40 hours per week),
rather than by the total hours worked, as is permitted under
federal law.65

In other words, the DLSE takes the position that employers
must calculate overtime on �at-sum bonuses the same way they
must calculate overtime on salaries, using a divisor of no more
than 40 hours per week rather than the total hours worked, and
then multiplying that sum by 1.5 instead of .5. As with salaries,
this results in a much higher overtime payment than would be
payable using the FLSA method—at least three times higher.

One California court has called into question the validity of the
DLSE's enforcement position on �at-sum bonuses. In Marin v.
Costco Wholesale Corp.,66 the court upheld the employer's deci-
sion not to use the DLSE �at-sum calculation method in paying
overtime under its bonus plan. The court questioned the validity
of the DLSE's enforcement position on �at-sum bonuses, but it
also found that the employer's bonus was a hybrid—part �at rate
and part production bonus—and thus the employer's calculation
of overtime on the bonus did not require use of the �at sum
calculation method in any event.

63See Cal. Lab. Code § 515(d); see
also 2002 DLSE Manual §§ 48.1.5.3,
49.1.4 to 49.1.5.

64See 2002 DLSE Manual
¶¶ 49.1.1-49.1.2.4.

652002 DLSE Manual § 49.2.4.2.

66Marin v. Costco Wholesale Corp.,
169 Cal. App. 4th 804, 87 Cal. Rptr.
3d 161, 14 Wage & Hour Cas. 2d (BNA)
747, 157 Lab. Cas. (CCH) P 60724 (1st
Dist. 2008), as modi�ed on denial of
reh'g, (Jan. 21, 2009).
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‡ Practice Pointer: The state of the law is uncertain on
how California employers must calculate overtime on
bonuses. Not only is it unclear whether the DLSE's ap-
proach to �at-sum bonuses is correct, it also is di�cult
to determine which kinds of bonuses constitute �at-sum
bonuses in the �rst place. The safest approach is to use
the �at-sum method where any doubt exists or to consult
quali�ed counsel.

(c) Work at two hourly rates in the same week

Finally, California law appears to di�er from the DLSE on how
to calculate overtime when employees are paid two or more hourly
rates in the same workweek. As discussed above, the FLSA
permits an employer to use either a weighted-average method or,
in certain circumstances, the “rate-in-e�ect” method. However,
the DLSE's enforcement position appears to be that employers
generally must use the weighted-average method and may not
use the rate-in-e�ect method allowed under the FLSA.67

As discussed above, the regular rate under the weighted-
average method is determined by dividing the employee's total
earnings for the workweek (except statutory exclusions) by the
total hours worked, including the overtime hours. Then the
employer divides the regular rate in half and multiplies the
resulting half-time premium rate by the number of overtime
hours worked in the week.

The DLSE requires an exception to the weighted-average
method in situations where an employee is paid two rates during
the course of the day and one of those rates is a statutorily-
mandated rate (i.e., a prevailing wage rate). In that case, “the
regular rate for calculating the overtime rate for work performed
on the public works project must be based on the higher of either
the weighted average or the prevailing wage rate in e�ect at the
time that the work is performed.”68

‡ Practice Pointer: The courts have not squarely ruled
on whether California employers are prohibited from
using the rate-in-e�ect method. In light of the DLSE's
enforcement position and in the absence of judicial
authority, the use of this method presents a signi�cant
legal risk to the extent the rate-in-e�ect method has the
e�ect of paying employees less overtime pay than would
be due under the blended-rate method.

§ 16:14 Minimum wage

The Section discusses the minimum wage requirements for

672002 DLSE Manual § 49.2.5. 682002 DLSE Manual § 49.2.6.
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nonexempt employees under federal and California law, includ-
ing the credits that employers may take against the minimum
wage under certain circumstances.

a. Federal Law

(1) General rules

Since July 25, 2009, the federal minimum wage for covered
nonexempt employees has been $7.25 per hour.1 There is no
distinction made between adults and minors when it comes to
payment of the minimum wage. Unless an exemption to the min-
imum wage requirements applies (see § 16:2), an employer must
pay at least the minimum wage to each employee who in any
workweek engages in commerce or production of goods for com-
merce, or is employed by an enterprise so engaged.2

The Fair Labor Standards Act (“FLSA”) expressly authorizes
states or municipalities to enact local laws setting the minimum
wages higher than the FLSA minimum wage.3 Where such laws
exist, employers must comply with whichever applicable mini-
mum wage is the highest.

Under federal law, employees may not agree to waive entitle-
ment to the minimum wage.4 Any such agreement would be null
and void.

In construing the employer's obligation to pay minimum wage
under the FLSA, federal courts have held that the employer's
obligation is met if an employee receives, for each workweek, an
amount not less than the minimum wage for the total number of
hours worked in that week.5 In other words, federal law permits
an employer to pay an employee an amount that averages out to

[Section 16:14]
129 U.S.C.A. § 206(a)(1).
229 U.S.C.A. § 206(a).
3See 29 U.S.C.A. § 218(a).
4Barrentine v. Arkansas-Best

Freight System, Inc., 450 U.S. 728,
739–40, 101 S.Ct. 1437, 1444–45, 67
L. Ed. 2d 641, 653 (1981).

5See , e .g . , Blankenship v .
Thurston Motor Lines, Inc., 415 F.2d
1193, 1198, 19 Wage & Hour Cas.
(BNA) 167, 61 Lab. Cas. (CCH) P
32233 (4th Cir. 1969) (stating that
there was no minimum wage violation
even if the employee averaged 60
hours of work per week, where his
compensation of $115 to $120 a week
was greatly in excess of the minimum

wage rate, which had varied between
$1.25 and $1.40 per hour); U.S. v.
Klingho�er Bros. Realty Corp., 285
F.2d 487, 490, 41 Lab. Cas. (CCH) P
31022 (2d Cir. 1960); Hensley v.
MacMillan Bloedel Containers, Inc.,
786 F.2d 353, 357, 27 Wage & Hour
Cas. (BNA) 1029, 104 Lab. Cas. (CCH)
P 34749 (8th Cir. 1986). However,
there may be a cognizable claim to
“gap time”—the time between regu-
larly scheduled hours and overtime—
above the minimum wage in weeks
where overtime is worked. 29 C.F.R.
§ 778.322. At least one court has held
that the court must “determine
whether plainti�s' employment con-
tract compensates them for all non-
overtime hours.” Conzo v. City of New
York, 667 F. Supp. 2d 279, 15 Wage &
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at least the statutory minimum wage for all hours worked in a
workweek, a method commonly referred to as the “averaging
method.”

The FLSA permits employers to pay certain categories of em-
ployees a “sub-minimum” wage under limited circumstances, at a
rate lower than the normal minimum rate of $7.25. This includes:
(1) newly-hired employees under the age of 20 during their �rst
90 days of work, at a rate of $4.25;6 (2) certain “student learners”
receiving instruction in an accredited school, college, or univer-
sity, at 75% of the federal minimum wage;7 (3) apprentices learn-
ing a skilled trade pursuant to a certi�cate issued by the Depart-
ment of Labor Wage & Hour Division;8 (4) certain other “learners”
as de�ned under the FLSA;9 (5) full-time students employed in a
retail or service establishment;10 (6) messengers;11 and (7) certain
disabled employees employed pursuant to a certi�cate issued by
the Wage & Hour Division.12

Employment at less than the full minimum wage under each of
these circumstances is designed to prevent the loss of employ-
ment opportunities for these individuals. Except for these special
exceptions, an employer must pay at least the minimum wage for
all hours worked.

(2) Credits against the minimum wage for meals, lodging or tips
In determining whether an employer has met the minimum

wage requirements, the employer is entitled to a credit for its
reasonable cost of board, lodging, or other facilities customarily
furnished by the employer, unless a collective bargaining agree-
ment provides otherwise.13

To qualify for the wage credit, the employer must furnish the
item primarily for the bene�t or convenience of the employee,
and the employee's acceptance of the item must be “voluntary
and uncoerced.”14 This credit may include, among other things:
(1) housing furnished for dwelling purposes; (2) meals furnished
to employees at company restaurants or cafeterias or by hospitals,
hotels, or restaurants; (3) transportation for commuting between
home and work; (4) automobiles provide to employees for their
personal use, not primarily for business use; (5) goods or

Hour Cas. 2d (BNA) 851, 158 Lab.
Cas. (CCH) P 35650 (S.D. N.Y. 2009).

6See 29 U.S.C.A. § 206(g)(1), (4).
7See 29 U.S.C.A. § 214(a); 29

C.F.R. §§ 520.201(c), 520.500 et seq.
8See 29 U.S.C.A. § 214(a); 29

C.F.R. §§ 520.201(d), 520.400 et seq.
9See 29 U.S.C.A. § 214(a); 29

C.F.R. §§ 520.201(b), 520.400 et seq.

10See 29 U.S.C.A. § 214(a), (b).
11See 29 U.S.C.A. § 214(a); 29

C.F.R. §§ 520.400 et seq.
12See 29 U.S.C.A. § 214(a); 29

C.F.R. §§ 525.1 et seq.
13See 29 U.S.C.A. § 203(m); 29

C.F.R. § 531.27(b).
14See 29 C.F.R. § 531.30.
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merchandise for personal use, such as clothing and appliances; or
(6) tuition expenses for an employee's own bene�t.15

Items that are primarily for the bene�t or convenience of the
employer cannot be included as “wages” credited against the min-
imum wage.16 This includes such things as employer-required
uniforms, tools, or physical examinations.

This credit against the minimum wage is based on the “reason-
able cost” to the employer of providing the housing, meals, or
other facilities, or the “fair value” of such facilities as determined
by the Administrator of the Department of Labor's Wage and
Hour Division.17 An employer cannot make a pro�t on the credit
by deducting more than the actual cost of providing the facilities.18

Moreover, under federal law, an employer of tipped employees
need only pay $2.13 per hour in direct wages to the employees if
that amount plus the tips receive equal at least the federal mini-
mum wage, the employees retain all tips, and the employees cus-
tomarily and regularly receive at least $30 per month in tips. If
an employee's tips combined with the employer's direct wages of
at least $2.13 an hour do not equal the federal minimum hourly
wage of $7.25, the employer must make up the di�erence.19 The
employer must inform tipped employees in advance if they elect
to use the tip credit and the amount of tip credit to be claimed.20

b. California Law

(1) General rules
Since January 1, 2008, the California minimum wage for

covered nonexempt employees has been $8.00 per hour.21

Because the California minimum wage is higher than the
federal minimum wage of $7.25, all employers in California who
are subject to both laws must pay at least the state minimum
wage rate, unless their employees are exempt from the minimum
wage requirements under California law.22

The California Constitution also expressly authorizes local

15See 29 C.F.R. §§ 531.27(b), 531.
32(a).

16See 29 C.F.R. § 531.3(d).
17See 29 C.F.R. § 531.33.
18See 29 C.F.R. § 531.3(b).
19See 29 U.S.C.A. § 203(m); 29

C.F.R. § 531.50. Note, however, that
California law does not permit employ-
ers to take a tip credit against the
minimum wage, as discussed below.

2029 U.S.C.A. § 3(m); 29 C.F.R.

§ 531.50.
21IWC Wage Order 4-2001, § 4(A);

Minimum Wage Order 2007, MW-
2007, § 2; Cal. Code Regs. tit. 8,
§ 11000(2). Prior to January 1, 2007,
the minimum wage in California was
$6.75 e�ective January 1, 2002.

22See 29 U.S.C.A. § 218(a) (provid-
ing that the FLSA does not excuse
compliance with any state or federal
law establishing a higher minimum
wage).
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laws setting the minimum wage higher than federal or state
laws.23 To that end, some cities impose a higher minimum wage
on employers subject to their jurisdiction. For instance, San
Francisco has enacted a Minimum Wage Ordinance that applies
not only to contractors with the City and County of San Francisco,
but to all private-sector employers who employ employees in San
Francisco. As of January 1, 2012, San Francisco's Minimum Wage
Ordinance requires private employers to pay at least $10.24 per
hour to employees who perform at least two hours of work in the
city in any particular week.24

Under California law, employees may not agree to waive
entitlement to the minimum wage.25

In Armenta v. Osmose, Inc.,26 the court addressed a question
whether California's minimum wage law entitles employees to
the statutory minimum wage for each and every compensable
hour of work that they may perform in a workweek, or whether
employers need only pay employees an amount that averages out
to at least the applicable minimum wage for all hours worked in
a workweek (the “averaging method” utilized by federal courts in
assessing minimum wage violations under the FLSA). The
plainti�s in Armenta alleged that their employers violated
California's minimum wage law by failing to pay them for vari-
ous “nonproductive” tasks, such as traveling to the job sites, load-
ing equipment into company vehicles, �lling out paperwork, and
maintaining company vehicles. The employees' regular hourly
rates for the “productive” work activities ranged from $9 to $20
an hour. The employer argued that it always paid the employees
a weekly amount which averaged out to at least $6.75 an hour
(the then-applicable California minimum wage) for all compensa-
ble hours they worked in the workweek. However, the court of
appeal rejected the employer's averaging method and ruled that
California law, unlike the FLSA, requires an employer to pay its
employees the minimum wage for each and every separate hour
of compensable work.27

California law allows the payment of a sub-minimum wage to

23See Cal. Const. art. XI, § 7.
24See S.F. Admin. Code, Chapter

12R; see also RUI One Corp. v. City of
Berkeley, 371 F.3d 1137, 1142, 1150, 9
Wage & Hour Cas. 2d (BNA) 1262, 149
Lab. Cas. (CCH) P 59861 (9th Cir. 2004)
(upholding the constitutionality of
Berkeley's “living wage ordinance”).

25Cal. Lab. Code §§ 219, 1194; see
Cal. Civ. Code §§ 1668, 3513 (provid-
ing that remedial legislation written
for the protection of employees may

not be violated by agreement between
the employer and employee).

26Armenta v. Osmose, Inc., 135
Cal. App. 4th 314, 37 Cal. Rptr. 3d
460, 152 Lab. Cas. (CCH) P 60113 (2d
Dist. 2005).

27Armenta v. Osmose, Inc., 135
Cal. App. 4th 314, 327, 37 Cal. Rptr.
3d 460, 470, 152 Lab. Cas. (CCH) P
60113 (2d Dist. 2005) (upholding lower
court's award of unpaid minimum
wages, liquidated damages (a doubling
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certain employees under limited circumstances, including certain
(1) learners or apprentices,28 (2) disabled employees,29 (3) and
student employees and organized camp counselors.30

(3) Credits against the minimum wage for meals and lodging
As under Section 3(m) of the FLSA, California employers may

take a credit against the minimum wage if they provide meals or
lodging to employees under certain circumstances spelled out in
the IWC Wage Orders. However, there must be a voluntary writ-
ten agreement between the employer and the employee permit-
ting such a credit, and the amount of the credit may not exceed
certain dollar thresholds set forth in the Wage Orders.31

Unlike the FLSA, however, California law expressly prohibits
an employer from crediting any of the tips (money a customer
leaves for an employee over the amount due for the goods sold or
services rendered) toward the minimum wage.32 Tips (gratuities)
are the property of the employee, and an employer or its agent
may not take any part of a gratuity given to an employee by a
patron.33 “Agent” means every person other than the employer
having the authority to hire or discharge any employee or
supervise, direct, or control the acts of the employee.34

Nevertheless, an employer may require employees to pool tips

of the minimum wage award under Cal.
Lab. Code § 1194.2), waiting time
penalties, attorneys' fees and costs
totaling approximately $400,000 in
favor of the nine plainti�s).

28See Cal. Lab. Code § 1192; Cal.
Code Regs. tit. 8, §§ 11010 to 11150(4)
(A).

29See Cal. Lab. Code §§ 1191,
1191.5; Cal. Code Regs. tit. 8, §§ 11010
to 11150(6).

30See Cal. Lab. Code § 1182.4(a).
31See Cal. Code Regs. tit. 8,

§§ 11000 (describing maximum credit
generally), 11010 to 11150(1)(C) (de-
scribing maximum credit for persons
employed in particular occupations,
such as household, manufacturing, ag-
ricultural, broadcasting, and motion
picture), and 11010 to 11050(10) (pro-
viding that a meal must be an “ade-
quate well-balanced serving of a vari-
ety of wholesome, nutritious foods”;
and lodging accommodations must be
available full-time and “adequate,
decent, and sanitary according to
usual and customary standards”).

32Cal. Lab. Code § 351 (stating
that “Every gratuity is hereby declared
to be the sole property of the employee
or employees to whom it was paid,
given or left for”); Henning v. Industrial
Welfare Com., 46 Cal. 3d 1262, 1280,
252 Cal. Rptr. 278, 289, 762 P.2d 442,
28 Wage & Hour Cas. (BNA) 1619, 110
Lab. Cas. (CCH) P 55965 (1988) (�nd-
ing that crediting tips against mini-
mum wage is unfair business practice).

33Cal. Lab. Code § 351; see 2002
DLSE Manual § 19.1-19.6; DLSE
Opinion Letters 1994.01.07,
1998.12.28-1, 2000.11.02.

34Cal. Lab. Code § 350(d); Jameson
v. Five Feet Restaurant, Inc., 107 Cal.
App. 4th 138, 144–45, 131 Cal. Rptr.
2d 771, 775–76, 8 Wage & Hour Cas.
2d (BNA) 945 (4th Dist. 2003) (holding
that restaurant �oor manager whose
duties included supervising servers,
scheduling servers' stations, hiring
employees, and recommending the dis-
charge of employees, was the employ-
er's “agent” for purposes of Cal. Lab.
Code § 351 and, therefore, manager
could not share in pooled tips).
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among those employees who provided service to the tipping
patron in particular circumstances.35 Recent California case law
has focused on the de�nition of an “agent” and the circumstances
in which an employer can implement a mandatory tip pooling
practice.

For example, in Chau v. Starbucks Corp., the issue before the
court was whether the employer could require pooled tips to be
shared between entry-level employees and shift supervisors.36

The Fourth District California Court of Appeal overturned the
trial court that had awarded the class $86 million in restitution,
holding that there was no California precedent barring employ-
ees with partial supervisory duties from sharing in tips with
lower-level employees.37

Additionally, the DLSE provided advice in 2005 to a casino
club regarding its mandatory tip pool policy that required em-
ployees receiving tip pool monies to contribute 15% of their actual
tips to the tip pool. The DLSE concluded that such a policy is
consistent with California law, provided that (a) tip pool
participants are limited to those employees who contribute in the
chain of the service bargained for by the patron, pursuant to
evolving industry custom; and (b) employers or agents with the
authority to hire or discharge any employee or supervise, direct,
or control the acts of employees do not collect, take, or receive
any part of the gratuities intended for the employees.38

‡ Practice Pointer: Employers interested in implement-
ing a tip sharing arrangement should consult with quali-
�ed counsel because California law is continually evolv-
ing on this topic.

35See Leighton v. Old Heidelberg,
Ltd., 219 Cal. App. 3d 1062, 1068–72,
268 Cal. Rptr. 647, 650–53 (2d Dist.
1990).

36Jou Chau v. Starbucks Corp.,
174 Cal. App. 4th 688, 691, 697, 94
Cal. Rptr. 3d 593, 594, 14 Wage &
Hour Cas. 2d (BNA) 1665, 157 Lab.
Cas. (CCH) P 60811 (4th Dist. 2009),
as modi�ed on denial of reh'g, (July 2,
2009) (holding that the mandatory tip
pooling was appropriate because the
customer left tip money “for all of the
employees who provide service to the
customer”) (emphasis in original);
(“[t]here is no decisional or statutory
authority prohibiting an employer
from allowing a service employee to

keep a portion of the collective tip, in
proportion to the amount of hours
worked, merely because the employee
also has limited supervisory duties”).

37Jou Chau v. Starbucks Corp.,
174 Cal. App. 4th 688, 691, 94 Cal.
Rptr. 3d 593, 594, 14 Wage & Hour
Cas. 2d (BNA) 1665, 157 Lab. Cas.
(CCH) P 60811 (4th Dist. 2009), as
modi�ed on denial of reh'g, (July 2,
2009).

38
DLSE Opinion Letter

2005.09.08 (citing Cal. Lab. Code § 351
and Leighton v. Old Heidelberg, Ltd.,
219 Cal. App. 3d 1062, 1068, 268 Cal.
Rptr. 647, 650 (2d Dist. 1990)).
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§ 16:15 Compensable “hours worked”

This Section discusses what types of employee activities consti-
tute “hours worked” under the FLSA and California law and
must, therefore, be paid. After providing the general principles,
this Section will focus in particular on the three areas that have
engendered some of the most confusion and litigation, including
on-call time, travel time, and training time. This will be followed
by a discussion of certain limits on the total number of hours or
days that an employer can require its employees to perform com-
pensable work.

Discussed elsewhere are the compensability of meal break time
(Section 16:22), rest break time (Section 16:23), and reporting
and call-back time (Section 16:25).

a. General Rules
Under federal and California law, covered nonexempt employ-

ees must be compensated for all “hours worked” in a workweek.
The Fair Labor Standards Act (“FLSA”) does not speci�cally

de�ne “hours worked,” nor does it clearly delineate compensable
from noncompensable activity. The FLSA also does not clearly
de�ne the terms “work, ”employer, or “employee.”1 Court cases
have de�ned “work” as physical or mental exertion (whether
burdensome or not) controlled or required by the employer and
pursued necessarily and primarily for the bene�t of the employer
and its business.2 Consequently, under the FLSA, employers gen-
erally must compensate employees when it “su�ers or permits”
them to perform “work,” as so de�ned.3

Unlike federal law, the California wage orders de�ne “hours
worked.” The wage orders, in general, provide a more restrictive
de�nition of work than does the FLSA, deeming as compensable
“the time during which an employee is subject to the control of an
employer, and includ[ing] all time the employee is su�ered or

[Section 16:15]
1See, e.g., 29 U.S.C.A. § 203(d)

(de�ning “employee” as “any individ-
ual employed by an employer”) and 29
U.S.C.A. § 203(g) (de�ning “employ”
as “su�er or permit to work.”).

2E.g., Tennessee Coal, Iron & R.
Co. v. Muscoda Local No. 123, 321 U.S.
590, 598 (1944).

329 U.S.C.A. § 207. See also Leone
v. Mobil Oil Corp., 377 F. Supp. 1302,
1303, 2 O.S.H. Cas. (BNA) 1050, 21

Wage & Hour Cas. (BNA) 855, 74 Lab.
Cas. (CCH) P 33096 (D.D.C. 1974),
judgment a�'d, 523 F.2d 1153, 3 O.S.H.
Cas. (BNA) 1715, 22 Wage & Hour
Cas. (BNA) 590, 77 Lab. Cas. (CCH) P
33310, 1975-1976 O.S.H. Dec. (CCH)
P 20171 (D.C. Cir. 1975) (“hours
worked under the FLSA necessitates
work controlled or required by the
employer as well as work pursued nec-
essarily and primarily for the bene�t
of the employer and his business”).
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permitted to work, whether or not required to do so.”4

Because di�erent results can be reached under the two sets of
laws, it is important to remember that employers must comply
with the law that is most protective of the employee.

‡ Practice Pointer: In addition to the employee's hours
actually spent performing work that the employer as-
signed, employers must consider other time periods for
inclusion in, or exclusion from, total hours worked of
the employee. A common issue in overtime pay disputes
is whether all hours the employee claims count as “hours
worked,” including in particular work that is performed
“o� the clock.” Problems often arise when employers fail
to recognize and count certain hours worked as compen-
sable hours.

b. On-Call, Standby, and Waiting Time

(1) Federal Law

Federal law does not expressly de�ne whether on-call, standby,
and waiting time are “hours worked” and should be paid. Rather,
under federal law, the inquiry is fact-intensive and depends on
any agreements between the parties, the employee's duties, and
the relation of those duties to the waiting time.5

Under federal law, time spent on duty during periods of
unplanned inactivity, usually of short duration, is counted as
work time when the employee is unable to use the time e�ectively
for his or her own purposes, and the time is controlled by the
employer. For instance, a secretary who reads while waiting for
an assignment, a factory worker who talks to fellow employees
while waiting for machinery to be repaired, and a repair person
who waits for the employer's customer to make the premises
available, all are regarded as working during these periods of
inactivity.6

4IWC Wage Order 4-2001, § 2(K);
see Cal. Code Regs., tit. 8, §§ 11010(2)
(C) et seq. (stating that ‘‘ ‘[e]mploy’
means to engage, su�er, or permit to
work”).

5See Armour & Co. v. Wantock,
323 U.S. 126, 132–33, 65 S.Ct. 165,
168, 89 L. Ed. 118, 123–24 (1944)
(holding that �remen “on call” were on
duty and stating that “whether time is
spent predominantly for the employ-
er's bene�t or for the employee's is a
question depending upon all the cir-
cumstances of the case”); Owens v.

Local No. 169, Ass'n of Western Pulp
and Paper Workers, 971 F.2d 347, 350,
30 Wage & Hour Cas. (BNA) 1633, 30
Wage & Hour Cas. (BNA) 1728, 122
Lab. Cas. (CCH) P 35676 (9th Cir.
1992), as amended, (Aug. 18, 1992)
(providing that the predominant con-
siderations are the agreement of the
parties and the degree to which the
employee is free to engage in personal
activities when determining whether
“on call” work was compensable); 29
C.F.R. § 778.223.

629 C.F.R. § 785.15.

§ 16:15 California Business Law Deskbook

1394



However, as a special enforcement rule, entities employing
temporary workers may enter into agreements with employees
that time spent waiting on the company's premises for work to
become available shall not be counted as time worked.7

On the other hand, periods of time during which an employer
completely relieves an employee from duty, and which are long
enough to enable the employee to use the time e�ectively for his
or her own purposes, may be excluded from the calculation of
hours worked under federal law. The employee must be informed
in advance that he or she may leave the job and need not com-
mence work until a speci�ed hour. Whether the time is long
enough to enable the employee to use the time e�ectively for his
or her own purposes depends on all the facts and circumstances
of the case.8

For instance, truck drivers who reach their destinations but
must care for the employer's property while awaiting the return
trip are working while waiting, whereas truck drivers who are
completely relieved from duty prior to their return trips are not
viewed as working during the idle time.9

Standby, “on-call,” or waiting time refers to periods of time
during which an employee is not on duty, but is required to
remain available to be called in to work. The federal regulations
provide that an employee who is required to remain on-call on
the employer's premises, or so close thereto that the employee
cannot use the time e�ectively for the employee's own purposes,
is working while “on-call.”10

On the other hand, an employee who is not required to remain
on the employer's premises, but is merely required to leave word
at the employee's home or with company o�cials as to where the
employee may be reached, is not working while on-call.11

In examining whether an employee is working while “on-call,”
the federal courts review two factors: (a) the degree to which the
employee is free to engage in personal activities, and (b) any
agreements between the parties.12

The �rst factor, the degree to which an employee is free to

7Wage & Hour Division, Field
Operations Handbook, § 31c09 (1969).

829 C.F.R. § 785.16(a).
929 C.F.R. § 785.16(b).

1029 C.F.R. § 785.17.
1129 C.F.R. § 785.17; Owens v.

Local No. 169, Ass'n of Western Pulp
and Paper Workers, 971 F.2d 347,
350–54, 30 Wage & Hour Cas. (BNA)
1633, 30 Wage & Hour Cas. (BNA)

1728, 122 Lab. Cas. (CCH) P 35676
(9th Cir. 1992), as amended, (Aug. 18,
1992).

12Owens v. Local No. 169, Ass'n
of Western Pulp and Paper Workers,
971 F.2d 347, 350, 30 Wage & Hour
Cas. (BNA) 1633, 30 Wage & Hour
Cas. (BNA) 1728, 122 Lab. Cas. (CCH)
P 35676 (9th Cir. 1992), as amended,
(Aug. 18, 1992) (�nding that employ-
er's policy requiring mechanics to be
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engage in personal activities, depends on factors such as: (a)
whether there was an on-premises living requirement; (b)
whether there were excessive geographical restrictions on the
employee's movements; (c) whether the frequency of calls was un-
duly restrictive; (d) whether a �xed time limit for response was
unduly restrictive; (e) whether the on-call employee could easily
trade on-call responsibilities; (f) whether use of a pager could
ease the restrictions on the employee; and (g) whether the em-
ployee actually engaged in personal activities during call-in time.13

The second factor, any agreements between the parties, is
based on understandings that have arisen regarding the compen-
sability of on-call time in accordance with: (a) collective bargain-
ing agreements that provide overtime compensation for actual
call-in work, but not for other o�-duty time; (b) constructive
agreements arising because employees have been informed of the
employer's overtime compensation policy and continue to work
under the disclosed terms of that policy; and (c) express agree-
ments created when an employee is hired, or chooses to remain
employed, after an employer's overtime compensation policy is
implemented.14

(2) California Law
Under California law, neither the wage orders nor the Labor

Code de�ne on-call, standby or waiting time or establish rules for
determining when such time must be included in hours worked.
Thus, whether an employee must be compensated for on-call or
standby time generally depends on whether the time is controlled
or uncontrolled by the employer.15

If the time is deemed controlled standby, then the employer

on call during o�-duty hours was not
so restrictive as to require the on-call
time to be compensable where the
mechanics did not have to remain on
the employer's premises, calls were
made on a rotating basis, mechanics
only had to respond to a “fair share” of
calls rather than all or a percentage of
calls, and mechanics were not required
to wear pagers or respond to calls
within a �xed time).

13Owens v. Local No. 169, Ass'n
of Western Pulp and Paper Workers,
971 F.2d 347, 350–54, 30 Wage &
Hour Cas. (BNA) 1633, 30 Wage &
Hour Cas. (BNA) 1728, 122 Lab. Cas.
(CCH) P 35676 (9th Cir. 1992), as
amended, (Aug. 18, 1992).

14Berry v. County of Sonoma, 30

F.3d 1174, 1180, 2 Wage & Hour Cas.
2d (BNA) 299, 128 Lab. Cas. (CCH) P
33114 (9th Cir. 1994).

152002 DLSE Manual § 47.5.6
(stating that “the ultimate consider-
ation in applying the California law is
determining the extent of the ‘control’
exercised”); see 2002 DLSE Manual
§ 46.1.1; Morillion v. Royal Packing
Co., 22 Cal. 4th 575, 582, 94 Cal. Rptr.
2d 3, 8, 995 P.2d 139, 6 Wage & Hour
Cas. 2d (BNA) 45 (2000), as modi�ed,
(May 10, 2000) (holding that “an em-
ployee who is subject to an employer's
control does not have to be working
during that time to be compensated”
and �nding that �eld-worker employ-
ees who were required to meet each
day at speci�ed parking lots or as-
sembly areas to be driven in employer-
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must compensate the employee for such time. Generally, con-
trolled standby time is when an employee is under such direction
and control of the employer that the employee must immediately
respond to calls from the employer to perform work.16 Moreover,
an employer has “control” of an employee if the employee's time
is so restricted that the employee cannot pursue personal activi-
ties or come and go at will.17

To determine the extent of an employer's control, the Califor-
nia Division of Labor Standards Enforcement (“DLSE”) uses the
two-part analysis that the California Supreme Court set forth in
Madera Police O�cers Ass'n v. City of Madera:18 (a) whether the
restrictions on the employee were primarily directed toward the
ful�llment of the employer's requirements and policies, and (b)
whether the employee was substantially restricted so as to be un-
able to attend to private pursuits.19

With regard to the second part of the analysis, the DLSE stated
that it must examine the restrictions cumulatively to assess their
overall e�ect on the worker's noncompensatory time.20 Further-
more, some restrictions as to time and space may be placed on
the employee, so long as the restrictions are not substantial
enough to prevent the employee from attending to private
pursuits.21 The DLSE considers many of the same factors that
are pertinent under the FLSA, such as (1) geographical restric-
tions on employees' movements; (2) required response time; (3)
the nature of the employment; and, (4) the extent the employer's
policy would impact on personal activities during on-call time.22

If the employee's time is uncontrolled under the Madera analy-
sis, then the employee generally need not be paid for such time.23

For instance, the mere fact that an employee must carry a beeper
is not, by itself, determinative of whether an employee is entitled

provided buses to the �elds where they
actually worked, had to be paid for the
transportation time).

16
2002 DLSE Manual § 47.5.4

(stating that, generally, the employer
has “control” of an employee when the
employee's time is so restricted that
the employee cannot pursue personal
activities or come and go at will). For
a discussion of an employer's control
of employee time, see Madera Police
o�cers Assn. v. City of Madera, 36
Cal. 3d 403, 410–11, 204 Cal. Rptr.
422, 425–26, 682 P.2d 1087 (1984)
(�nding that substantial limitations
placed on mealtimes of police o�cers
made that time compensable hours
worked).

172002 DLSE Manual § 47.5.4.
18Madera Police o�cers Assn. v.

City of Madera, 36 Cal. 3d 403, 409–10,
204 Cal. Rptr. 422, 424–25, 682 P.2d
1087 (1984); 2002 DLSE Manual
§ 47.5.4.

19Madera Police o�cers Assn. v.
City of Madera, 36 Cal. 3d 403, 410,
204 Cal. Rptr. 422, 425, 682 P.2d 1087
(1984).

202002 DLSE Manual § 47.5.4.2.
212002 DLSE Manual § 47.5.4.2.
222002 DLSE Manual § 47.5.4.
232002 DLSE Manual § 47.5.2

(providing that “such ‘free’ standby
time is not under the control of the
employer and, thus, need not be paid”).
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to compensation for the time.24 The nature of the restrictions on
an employee's freedom (i.e., whether the employee can e�ectively
use the time o� for the employee's own purpose) are key.

In general, under California law, an employee who is required
to remain at the employer's place of business and respond to
emergency calls is working and must be paid for all hours, even if
the employee is doing nothing more than waiting for something
to happen.25 However, an exception exists for certain employees
required to reside on the employment premises and covered under
the California Wage Order applicable to the public housekeeping
industry.26

‡ Practice Pointer: In litigation over on-call pay, the
required response time is one of the most important fac-
tors that courts seem to weigh. When employees must
respond to a call immediately—for example, within 30
minutes—courts often regard this as strong evidence
tending to favor a �nding that the on-call time was
“controlled.” It is imperative that California employers
examine their on-call policies applicable to nonexempt
workers and, if possible, design an on-call system that
would not fall within the guidelines for controlled
standby. Nonexempt employees who are found to be on
controlled standby for a prolonged rotation, such as a
week, would be entitled to overtime pay for all but 40 of
the 168 hours in a workweek, and over half of those
hours (12 hours per day for the �rst six days and 16
hours on the seventh day) would be payable at double
time. The potential backpay liability for employers, es-
pecially on a class-wide basis, is considerable.

c. Travel Time

(1) Federal Law

Federal law provides that no employer shall be liable for the
failure to pay the minimum wage or overtime compensation for
an employee's time spent in walking, riding, or traveling to and
from the actual place of performance of the employee's principal
activity or activities, either prior to the commencement of the
workday or subsequent to the time on the workday at which the
employee ceases the principal activity or activities, unless that

242002 DLSE Manual § 47.5.5.
252002 DLSE Manual § 46.6.3.
262002 DLSE Manual § 47.3.2,

47.3.2.1; IWC Wage Order 5-2001,
§ 2(K); see also Brewer v. Patel, 20 Cal.
App. 4th 1017, 1019, 25 Cal. Rptr. 2d

65, 66, 1 Wage & Hour Cas. 2d (BNA)
1306 (1st Dist. 1993) (holding that em-
ployees who are required to live on
motel premises, but work no more
than �ve hours per day, are entitled to
compensation only for the time they
render actual services).
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time is made compensable by express contract or by custom or
procurement not inconsistent with an express contract.27

Therefore, an employer need not count as working time certain
travel time at the commencement or cessation of the workday,
which originally was considered working time under the FLSA
(such as walking from the time clock to the workbench), unless
such time is compensable by contract, custom, or practice.28

Moreover, for purposes of the FLSA, normal travel time to and
from work from the employee's home (commute time) is not
considered hours worked, regardless of whether the employee
works at a �xed location or at di�erent job sites, and even if the
employer agrees to pay for the time.29 The employee's travel need
not occur frequently in order to be “normal” or “ordinary.”30 An
exception to the general rule that travel time between home and
work is not hours worked exists if an employer calls an employee
who has returned home after his or her work day to travel a
substantial distance to perform an emergency job for one of the
employer's customers.31

If an employee regularly works at a �xed location in one city
and receives a special one-day work assignment in another city,
the travel time involved from the point of departure or arrival
(e.g., railroad depot or airport) to the location of the special as-
signment is considered work time.32 The employee's travel time
from home to the point of departure, and any meal periods, are
excludable.33

The federal regulations further provide that time spent by an
employee in travel as part of his or her principal activity, such as
traveling to di�erent job sites during the workday, or reporting to
meeting places to receive instructions, perform work, or pick up
tools, is part of the day's work, and the employer must count
such time as hours worked regardless of contract, custom, or
practice.34

Travel that keeps an employee away from home overnight is

2729 U.S.C.A. § 254(a)(1), (b); 29
C.F.R. § 785.34.

2829 C.F.R. § 785.34.
2929 C.F.R. §§ 785.34, 785.35.
30E.g., Imada v. City of Hercules,

138 F.3d 1294, 1297, 4 Wage & Hour
Cas. 2d (BNA) 705, 135 Lab. Cas.
(CCH) P 33653 (9th Cir. 1998) (provid-
ing that travel to mandatory o�-site
training occurring only a few times a
year is noncompensable home-to-work
travel, even though that time exceeds
the employee's regular commute);

Kavanagh v. Grand Union Co., Inc.,
192 F.3d 269, 272, 5 Wage & Hour
Cas. 2d (BNA) 1089 (2d Cir. 1999)
(holding that appliance repairman's
average daily commute between home
and shifting worksites in three states
was “normal travel,” not compensable
overtime under the FLSA).

3129 C.F.R. § 785.36.
3229 C.F.R. § 785.37.
3329 C.F.R. § 785.37.
3429 C.F.R. § 785.38.
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work time when it cuts across the employee's regular workday
and corresponding hours on nonworking days, excluding regular
meal periods. Therefore, if an employee regularly works from
8:00 a.m. to 4:00 p.m. on Monday through Friday, travel time
during these hours is work time on the weekends as well as on
the other days, but travel outside these hours (on any of the
seven days) is not compensable. As an enforcement policy,
however, the DOL will not consider as hours worked time an em-
ployee spends in travel away from home as a passenger on an
airplane, train, boat, bus, or automobile outside of the employee's
regular working hours.35

If the employee is o�ered public transportation but requests
permission to drive his or her car instead, the employer may
count as hours worked either the actual time spent driving the
car or the time that would have been consumed during working
hours if the employee had used the public conveyance.36

(2) California Law
California law is stricter than federal law on the compensabil-

ity of travel time. Under California law, if a nonexempt employee
is required to report to the employer's business premises before
proceeding to an o�-premises work site, all of the time from the
moment of reporting until the employee is released to proceed
directly to his or her home is time subject to the control of the
employer and constitutes hours worked.37

At least one court has held that driving a company vehicle to
and from the job site without the ability to pursue any personal
business along the way is enough to constitute control on the
part of the employer.38

One critical di�erence between federal and California law
pertains to the compensability of time spent by nonexempt em-
ployees in extended (i.e., overnight) travel. The DLSE interprets
California law to require that time spent traveling during either
regular working hours or in addition to regular working hours
must be counted as hours worked if the travel is done pursuant

3529 C.F.R. § 785.39.
3629 C.F.R. § 785.40.
372002 DLSE Manual § 46.2; see

Morillion v. Royal Packing Co., 22 Cal.
4th 575, 584, 94 Cal. Rptr. 2d 3, 9, 995
P.2d 139, 6 Wage & Hour Cas. 2d
(BNA) 45 (2000), as modi�ed, (May 10,
2000); but see Overton v. Walt Disney
Co., 136 Cal. App. 4th 263, 38 Cal.
Rptr. 3d 693, 152 Lab. Cas. (CCH) P
60136 (2d Dist. 2006), as modi�ed,
(Feb. 1, 2006) (rejecting plainti�'s

claim that his employer was required
to compensate employees for time
spent waiting for and riding shuttle
buses between remote parking lot and
employer's entrance gates, where em-
ployer did not require its employees to
use the shuttles).

38Rutti v. Lojack Corp., Inc., 596
F.3d 1046, 15 Wage & Hour Cas. 2d
(BNA) 1569, 159 Lab. Cas. (CCH) P
35710 (9th Cir. 2010).
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to the employer's instructions.39

The compensable time for extended travel does not begin until
such travel time exceeds ordinary commute time. Therefore, if
the employee's travel to and from his or her home to the airport
is the same or substantially the same as the distance (and time)
between his or her home and usual place of reporting for work,
the travel time would not begin until the employee reached the
airport.40 At that point, however, the employee must be paid for
all the hours spent between the time he or she arrives at the
airport and the time he or she arrives at the hotel in the destina-
tion city.41 The same principles apply to the return trip.

The 2002 DLSE Enforcement Policies and Interpretations Man-
ual (“2002 DLSE Manual”) distinguishes between travel time and
time spent taking a break from travel. Travel time is compensa-
ble, regardless of how the employee spends his or her time while
traveling. On the other hand, time spent taking a break from
travel in order to eat a meal, sleep, or engage in purely personal
pursuits not connected with traveling or making necessary travel
connections (such as, for example, spending an extra day in a city
before the start or following the conclusion of a conference in or-
der to sightsee) is not compensable.42

To illustrate, an employee who takes a nap on a required �ight
from Los Angeles to Bentonville, Arkansas must be paid for that
time, while an employee who engages in purely personal pursuits
during an optional stop-over in South Bend, Indiana need not be
compensated for the time devoted to those personal pursuits.

Although extended travel time is compensable, an employer
need not necessarily compensate an employee for travel time at
his or her regular rate of pay. An employer may establish a dif-
ferent pay scale for travel time, so long as that rate is no less
than the minimum wage rate and the employee is informed of
the di�erent pay rate before travel begins. For purposes of
determining the regular rate of pay for overtime work where a
di�erent rate is applied to travel time, California adopts a
“weighted average” method.43

d. Training Time

(1) Federal Law
An employer need not count an employee's attendance at

lectures, meetings, training programs, and similar activities as
working time if all of the following criteria are met: (a) atten-

392002 DLSE Manual § 46.3.1.
402002 DLSE Manual § 46.3.1.
412002 DLSE Manual § 46.3.1.

42
2002 DLSE Manual § 46.3.1.

43
2002 DLSE Manual § 46.3.2.
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dance is outside of the employee's regular working hours; (b) at-
tendance is voluntary; (c) the session is not directly related to the
employee's job (training is directly related to the job if it is
designed to make the employee handle the job more e�ectively,
as distinguished from training the employee for another job or in
a new or additional skill); and (d) the employee does not perform
any productive work during his or her attendance at the session.44

If the employer leads the employee to believe that his or her
working conditions or continuance of employment would be
adversely a�ected by nonattendance, then the employee's atten-
dance is not voluntary.45

If an employee on his or her own initiative attends an indepen-
dent school, college, or trade school after hours, the time does not
count as hours worked for the employer, even if the courses are
related to the employee's job.46

An exception to this general rule exists for an employer that
establishes for the bene�t of its employees a program of instruc-
tion that corresponds to courses o�ered by independent bona �de
institutions of learning. Voluntary attendance by an employee at
such courses outside of working hours would not be hours worked
even if it was directly related to the employee's job, or paid for by
the employer.47 In rare circumstances, even involuntary atten-
dance at such programs of instruction may be excluded from the
court of hours worked.48

(2) California Law
California law and federal law appear to be essentially the

same with regard to the compensability of training time.49

4429 C.F.R. § 785.27; see Chao v.
Tradesmen Intern., Inc., 310 F.3d 904,
910, 8 Wage & Hour Cas. 2d (BNA)
385, 147 Lab. Cas. (CCH) P 34638,
2002 FED App. 0395P (6th Cir. 2002)
(�nding that employee's time spent at-
tending employer-sponsored safety
course after regular working hours
was “voluntary” (hence, not overtime)
even though course completion was
required to retain job since the course
was a fully disclosed precondition to
permanent employment).

4529 C.F.R. § 785.28.
4629 C.F.R. § 785.30.
4729 C.F.R. § 785.31.
48Haszard v. American Medical

Response Northwest, Inc., 237 F. Supp.

2d 1151, 1153 (D. Or. 2001) (training
is “voluntary” if it is imposed not by
the employer, but by a governmental
agency which requires the training for
any employment in that line of work”).
See also Wage and Hour Letter Opin-
ion, WHM 99:8195, 8195-96 (Novem-
ber 19, 1998) (“Where a State or Fed-
eral agency requires individuals to
take training as a condition of employ-
ment with any employer engaged in
the [subject] business . . . attendance
at such training would be voluntary
[under 29 C.F.R. § 785.27(b)], provided
the employer does not impose ad-
ditional requirements on the employee
such as taking a particular course(s).”).

49See 2002 DLSE Manual § 46.6.5
to 46.6.8.

§ 16:15 California Business Law Deskbook

1402



e. Limit On Hours and Days Worked
This subsection discusses certain limits to an employee's “hours

worked” under federal and California law.
The federal and state overtime laws are designed to disincentiv-

ize employers from overworking employees by requiring employ-
ers to pay a sti� monetary premium for overtime work. However,
the FLSA does not otherwise limit the number of hours per day
or per week that employees aged 16 years and older can be
required to work.50

Likewise, California law does not place any limit on the total
number of hours that an employee can be required to work in a
week, except under the child labor laws. However, the IWC Wage
Orders generally provide that an employer may not terminate or
discipline an employee for refusing to work more than 72 hours
in one workweek, except in an emergency.51 “Emergency” is
de�ned as an “unpredictable or unavoidable occurrence at un-
scheduled intervals requiring immediate action.”52

In addition, Cal. Lab. Code § 554 mandates that, in general, an
employee may not be required to work more than six out of seven
days per workweek.53 When, however, the nature of the employ-
ment “reasonably requires,” an employer may schedule an em-
ployee for seven consecutive workdays, as long as the employee
receives the equivalent of one “day's rest” for each seven days of
employment for each calendar month.54

An employer may seek an exemption from the DLSE if hard-
ship will result from compliance.55 In any event, employers must
pay an overtime rate for hours worked on the seventh consecu-
tive day in the same workweek.56

The seventh-day-o� requirement in Cal. Lab. Code § 554 does
not apply where the employee works 30 hours or less during a
week and not more than six hours in any one day during the
week.57

‡ Practice Pointer: Although Cal. Lab. Code § 554 seem-

50See 29 C.F.R. § 778.102.
51Cal. Code Regs. tit. 8,

§ 11040(3)(L).
52Cal. Code Regs. tit. 8,

§ 11040(2)(D).
53See Cal. Lab. Code §§ 551, 552.
54Cal. Lab. Code § 554(a); see

DLSE Opinion Letter 1988.05.16-2
(providing that the exception to the
day of rest requirement for work per-
formed in the protection of life or prop-
erty from loss or destruction, is de-
signed to cover unanticipated events

and would only apply for a limited
time when the loss or destruction can-
not be cured by hiring additional work-
ers).

55Cal. Lab. Code § 554(b).
56Cal. Lab. Code § 510; see IWC

Wage Order 4-2001, § 3(A)(1)(a); Cal.
Code Regs. tit. 8, §§ 11040(3)(A)(1)(a),
11150(3)(C).

57Cal. Lab. Code § 556; see 2002
DLSE Manual § 48.3, 48.3.1 (provid-
ing that part-time employees who
work 30 hours or less per week and
six or fewer hours each day may be
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ingly allows employers to hold an employee's days of
rest until the last days of the month, the nature of the
employment must reasonably require the employer to do
so. However, “reasonably requires” is not de�ned and, in
practice, it has been di�cult for employers to justify the
accumulation of the employees' days of rest under this
standard.

§ 16:16 Frequency and timing of pay

This Section discusses how frequently employers must pay
certain of their employees under federal and California law and
when payment is due in relation to when employees' wages are
earned.

a. Federal Law

The Fair Labor Standards Act (“FLSA”) does not specify how
frequently employees must be paid, nor how soon after the end of
the pay period. However, the FLSA implicitly requires that
exempt and nonexempt employees must be paid their wages on a
regular payday.1

Under the FLSA, if overtime cannot be calculated by the regu-
lar payday for the period in which the workweek ends, employers
must pay the overtime as soon as practicable and, in any event,
by the next payday after the computation can be made.2

b. California Law
Under California law, employers must establish regular

paydays in advance.3 Employers must post a conspicuous notice
on their bulletin boards advising employees of the regular
paydays and the time and place of payment.4 Failure to post such
notice is a misdemeanor.5

In California, wages earned by employees, with some excep-
tions (see below), must be paid at least twice during each calendar
month on days designated in advance as regular paydays.6

employed on seven days in a work-
week, but that they must be paid
overtime for any work on the seventh
day).

[Section 16:16]
1See Biggs v. Wilson, 1 F.3d 1537,

1544, 1 Wage & Hour Cas. 2d (BNA)
897 (9th Cir. 1993) (holding that state
o�cials' failure to issue the class's
paychecks promptly when due violated
the FLSA, and stating that “[p]ay-
checks are due on payday. After that,

the minimum wage is ‘unpaid’ ’’).
229 C.F.R. § 778.106.
3See Cal. Lab. Code §§ 204, 207.
4Cal. Lab. Code §§ 204, 207; see

2002 DLSE Manual § 7.3.1 (providing
that employers must post the notice
where the employee can see it).

5Cal. Lab. Code § 215.
6Cal. Lab. Code § 204; 2002

DLSE Manual § 5.2 (providing that
wages must be paid according to a
regularly set schedule).
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For nonexempt employees, California law requires that work
performed between the �rst and the 15th days of the month,
inclusive, must be paid between the 16th and 26th day of the
month. Work performed between the 16th and last day of the
month, inclusive, must be paid between the �rst and 10th day of
the following month.7 In other words, if a nonexempt employee
performs work between the �rst and the 15th days of a month,
the employer can have a semi-monthly payroll cycle that provides
the paycheck for that work up until the 26th day of the month.
Likewise, for work performed between the 16th and the last day
of the month, the employer can provide the paycheck up until the
tenth day of the following month.

Alternatively, employers can satisfy the California's payment
requirements by paying wages weekly, biweekly (every two
weeks), or semi-monthly (twice per month), if the base wages are
paid not more than seven calendar days following the close of the
payroll period in which the wages were earned.8

Employees may not waive these statutory requirements govern-
ing the frequency and timing of pay, except to the extent a collec-
tive bargaining agreement provides for di�erent pay
arrangements.9

‡ Practice Pointer: Employers that pay semi-monthly
should review their pay systems to ensure that they are
providing paychecks that fall within these permissible
windows.

Under California law, overtime wages must be paid on a date
no later than the payday for the next regular payroll period fol-
lowing the payroll period in which the overtime wages were
earned.10 Only the payment of overtime wages may be delayed
until the next payday. The straight-time wages must be paid on

7Cal. Lab. Code § 204.
8Cal. Lab. Code § 204(d).
9See Cal. Lab. Code §§ 204(c),

219; 2002 DLSE Manual § 5.2 (provid-
ing that wages must be paid according
to a regularly set schedule), 7.7 (stat-
ing that “Nothing in this article shall
in any way limit or prohibit the pay-
ment of wages at more frequent inter-
vals, or in greater amounts, or in full
when or before due, but no provision
of this article can in any way be con-
travened or set aside by private agree-
ment, whether written, oral, or im-
plied”), 7.7.1 (Stating that “[t]he
speci�ed times when wages must be
paid, as established by the Labor

Code, may not be set aside by private
agreement. Payment of wages at more
frequent intervals than those required
is permitted.”).

10Cal. Lab. Code § 204; 2002
DLSE Manual § 5.2.1 (Stating that
“Section 204 permits payment of wages
earned for labor ‘in excess of the nor-
mal work period’ to be delayed until
no later than the payday for the next
pay period. Only the payment of over-
time premium wages may be delayed
to the payday in the following pay pe-
riod . . ..”); but see 2002 DLSE Man-
ual § 5.2.4 (providing that “regular”
overtime that is scheduled to occur for
a period of time (e.g., during peak
periods) must be paid in the pay pe-
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the payday immediately following the pay period in which the
labor was performed, in accordance with the time limits set forth
in Cal. Lab. Code § 204.

‡ Practice Pointer: Many employers have found that
the most practical payroll system is a biweekly pay pe-
riod with a payday every other Friday, typically six or
seven days in arrears after the end of the pay period, es-
pecially where the employer has employees in other
states and wants to maintain a uniform nationwide
policy.

If the regular designated payday falls on a holiday and the
employer observes that holiday by closing its business, the Cali-
fornia Division of Labor Standards Enforcement (“DLSE”) takes
the position that the employer may pay the employees' wages on
the next business day.11

If a nonexempt employee fails to submit a timecard for the pay
period, the DLSE takes the position that it is the employer's
obligation to pay the employee on the established payday, regard-
less of whether the timecard is submitted. The employer can
comply with the law, even without having the timecard, by pay-
ing all of the wages that it reasonably knows are due for the
employee's regularly-scheduled work period.12

Employers may change their designated pay periods—for
example, converting from semi-monthly to biweekly or vice
versa—so long as they give reasonable advance notice of the
change and comply with the statutory payday requirements.13

Under California law, employers may pay exempt employees
once a month, on or before the 26th day of the month during
which the work was performed, if the entire month's salary
(including the unearned portion between the date of payment
and last day of the month) is paid at that time.14 Employers may,
of course, pay exempt employees more frequently.15 Exempt em-
ployees may not otherwise waive the statutory timing require-

riod in which it is worked).
11See 2002 DLSE Manual §§ 7.6

(citing Cal. Civ. Code §§ 7, 9, 10, 11),
7.6.1, 7.6.2.

12See http://www.dir.ca.gov/dlse,
Frequently Asked Questions, “Pay-
days, Pay Periods, and Final Wages,”
FAQ

13See http://www.dir.ca.gov/dlse,
Frequently Asked Questions, “Pay-
days, Pay Periods, and Final Wages,”
FAQ

14Cal. Lab. Code §§ 204(a), 204.2.

15See Cal. Lab. Code § 204; 2002
DLSE Manual § 5.2 (providing that
wages must be paid according to a
regularly set schedule), 7.7 (stating
that “Nothing in this article shall in
any way limit or prohibit the payment
of wages at more frequent intervals,
or in greater amounts, or in full when
or before due, but no provision of this
article can in any way be contravened
or set aside by private agreement,
whether written, oral, or implied”),
7.7.1 (stating that “[t]he speci�ed
times when wages must be paid, as
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ments except through a collective bargaining agreement.16

‡ Practice Pointer: Employers that pay their exempt
employees monthly should review their pay systems to
ensure they are paying the employees on or before the
26th day of the month.

The Labor Code contains special pay-timing rules for certain
industries. For example, workers employed by a farm labor
contractor must be paid weekly.17 Employees in agriculture,
horticulture, and viticulture, stock or poultry raising, and
household domestic service, who are boarded and lodged by their
employers, may be paid monthly.18 Likewise, employees of a mo-
tor vehicle dealer licensed by the Department of Motor Vehicles
who are paid commission wages may be paid monthly, unless a
collective bargaining agreement provides otherwise.19

Where the amount of wages due to an employee is in dispute,
the employer must unconditionally pay the undisputed amount
when it is due (i.e., on the regular payday), leaving to the em-
ployee all remedies he or she might otherwise be entitled to as to
any balance claimed.20

If, after an investigation and hearing, the Labor Commissioner
rules in favor of the employee as to the validity of the employee's
claim for wages, the claim is due and payable within 10 days af-
ter the employer receives notice that such wages are due.21 An
employer with the ability to pay wages due that fails to pay such
wages within the 10-day period is liable for treble the amount of
any damages the employee su�ers as a direct and foreseeable
consequence of the failure to pay (e.g., loss of the employee's
property or credit), in addition to any other applicable penalty.22

An employer may not require employees to sign a release in
exchange for the payment of wages that it concedes are due to

established by the Labor Code, may
not be set aside by private agreement.
Payment of wages at more frequent
intervals than those required is
permitted”).

16Cal. Lab. Code § 204 (stating
that “when employees are covered by
a collective bargaining agreement that
provides di�erent pay arrangements
[from those set forth in Labor Code
§ 204], those arrangements shall ap-
ply to the covered employees.”); 2002
DLSE Manual § 7.7.2.

17Cal. Lab. Code § 205.
18Cal. Lab. Code § 205.
19Cal. Lab. Code § 204.1.

20Cal. Lab. Code § 206(a); see 2002
DLSE Manual § 7.1.1 (stating that if
there is a dispute over the amount of
wages due, the employer must pay all
amounts conceded to be due within the
applicable time limits of California
Labor Code §§ 201, 201.5, 201.7, 202,
203.2, 204, 204(b), 204.1, and 205.5),
7.1.2 (providing that employers may
not o�er the disputed amount as a
condition of settling the wage dispute),
7.1.3 (stating that an accord and satis-
faction is invalid if entered into in
violation of this provision).

21Cal. Lab. Code § 206(b).
22Cal. Lab. Code § 206(b).
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the employee. Any such release would be null and void. Requir-
ing such a release itself violates the Labor Code and is a
misdemeanor.23 However, where there is a bona �de dispute as to
whether certain wages are owed, employers may require the exe-
cution of a release in exchange for the payment of those disputed
wages.24 Employers still must unconditionally pay any concededly-
due amounts and may not require a release in exchange for the
payment of an amount that includes both undisputed and
disputed wages.

‡ Practice Pointer: Based on recent court rulings,
employers and employees may settle bona �de disputes
over California wage-and-hour claims without DLSE or
court supervision. However, to ensure the validity of
any such settlements, employers must proceed carefully
and with advice of counsel, especially when attempting
to directly settle claims after a court action has been
�led.

§ 16:17 Pay at time of termination

This Section discusses the requirements relating to the pay-
ment of employees' �nal wages upon termination of the employ-
ment relationship, including the penalties and remedies for late
payment of �nal wages. Because the Fair Labor Standards Act
does not regulate the timing of �nal pay, this Section will focus
on the requirements under California law.

a. General Rules for Payment upon Termination or Discharge

Pursuant to Cal. Lab. Code section 201, an employer must pay
a discharged employee his or her �nal paycheck immediately—
that is, on the day of the discharge, which generally is the
employee's last day worked.1 The place of payment at termina-
tion is at the place of discharge.2

If an employee who does not have a written contract for a
de�ned period resigns after �rst providing 72 hours' notice of the
resignation, the employee's �nal paycheck is due on the last day
of employment.3 If the employee resigns without giving 72 hours'
notice, the employee's �nal paycheck is due within 72 hours of

23Cal. Lab. Code § 206.5.
24Chindarah v. Pick Up Stix, Inc.,

171 Cal. App. 4th 796, 90 Cal. Rptr.
3d 175, review denied, No. 5171864
(2009).

[Section 16:17]
1Cal. Lab. Code § 201.
2Cal. Lab. Code § 208.
3Cal. Lab. Code § 202.
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the last day of employment.4

An employee who quits with less than 72 hours' notice may
receive his or her �nal pay by mail, but only if the employee
requests mail payment and provides a mailing address.5 The
mailing date is considered the date of payment.6 A resigning em-
ployee who does not request payment by mail generally must
return to the company o�ce for his or her �nal paycheck.7

If an employee has elected direct deposit, the employer may
pay the employee's �nal wages by direct deposit, provided the
employer is able to arrange for the direct deposit to be made
within the timing rules discussed above.8

‡ Practice Pointer: Because Cal. Lab. Code § 201
requires immediate payment on the day of discharge,
this means, in practice, that if an employer wants to
terminate an employee on a given day, the employer
must make arrangements to have the employee's �nal
paycheck ready in advance. California's rules are strict
and are di�cult for employers to comply with, especially
employers whose payroll operations are based outside of
California, but employers must design a means of
compliance to avoid liability for potential statutory and
civil penalties.

b. Vacation Pay

In California, earned vacation pay constitutes “wages” and is
treated the same as all other forms of compensation at termina-
tion,9 thus, accrued but unused vacation pay must be paid to the
employee immediately upon an employer-initiated termination
and within 72 hours of an employee's resignation.10

The California Supreme Court con�rmed in Suastez v. Plastic
Dress-Up Co., that Cal. Lab. Code § 227.3 prohibits an employer
from maintaining a policy that provides for the forfeiture of vaca-
tion time upon termination (i.e., a so-called “use-it-or-lose-it”
policy).11

4Cal. Lab. Code § 202.
52002 DLSE Manual § 4.3.2.
62002 DLSE Manual § 4.3.2.
72002 DLSE Manual § 3.7.
8Cal. Lab. Code § 213(d).
9Cal. Lab. Code § 227.3; DLSE

Opinion Letter 1986.10.28 (explaining
that “wages” includes accrued vacation
and �oating holidays); see Suastez v.
Plastic Dress-Up Co., 31 Cal. 3d 774,
780, 183 Cal. Rptr. 846, 849, 647 P.2d

122 (1982) (holding that vacation pay
is a form of “deferred compensation,”
and that the right to vacation pay is
protected from forfeiture by Cal. Lab.
Code § 227.3).

10See Cal. Lab. Code § 227.3;
DLSE Opinion Letter 1998.09.17; Cal.
Lab. Code §§ 201 to 202.

11See Suastez v. Plastic Dress-Up
Co., 31 Cal. 3d 774, 780, 183 Cal. Rptr.
846, 849, 647 P.2d 122, 3 Employee
Bene�ts Cas. (BNA) 2429, 25 Wage &
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The DLSE interprets Suastez as providing for the payment
upon termination of the employee's pro rata share of his or her
vacation pay through the employee's last day worked.12 Thus,
even if an employer's vacation policy normally provides that vaca-
tion accrues on a monthly basis, in calculating termination wages
the employer must calculate accrued vacation on a daily basis
through the last day worked.

California's vacation pay rules are discussed further at Section
16:24.

c. Payment of commissions and bonuses
Commissions and non-discretionary bonuses are “wages” as

de�ned by California law.13 Therefore, an employer must pay a
departing employee any commissions and bonuses that the em-
ployee had already “earned” as of the termination date.14

An employer cannot require an employee to forfeit earned
wages. Once an employee has earned a commission or bonus, the
employer may not refuse to pay it.15

If the amount of the earned commission or bonus is ascertain-
able as of the termination date, the employer must pay it out at
the time of termination rather than defer payment until the usual
commission or bonus payout date applicable to current employees.
If, as of the termination date, it is not reasonably possible for the
employer to calculate the earned commission or bonus until some
later date, then the employer may wait until then to pay the
departing employee the remaining commission or bonus, but must
pay it as soon as the amount is ascertainable.16

In determining what must be paid to departing employees, the
key is to determine what, if anything, the employee has “earned”
as of the termination date. Under California law, a commissioned
employee's entitlement to commissions, and the computation of
commissions, are based upon the contract between the employer
and employee, applying general contract principles, whether or
not the contract is reduced to writing and signed by the parties.
American Software, Inc. v. Ali.17

If there is a written commission agreement that de�nes when a

Hour Cas. (BNA) 1040, 94 Lab. Cas.
(CCH) P 55356, 33 A.L.R.4th 254
(1982); 2002 DLSE Manual § 15.1.4
(prohibiting use-it-or-lose-it vacation
policy) (citation omitted).

12See 2002 DLSE Manual § 15.1.1
(citations omitted).

13Cal. Lab. Code § 200; Prachasai-
soradej v. Ralphs Grocery Co., Inc., 42
Cal. 4th 217, 228, 64 Cal. Rptr. 3d 407

(2007).
14DLSE Opin. Ltr. 1993.03.08.
15Cal. Lab. Code § 221; DLSE

Opin. Ltr. 2003.04.30.
16DLSE Manual § 4.6.
17American Software, Inc. v. Ali,

46 Cal. App. 4th 1386, 54 Cal. Rptr.
2d 477, 11 I.E.R. Cas. (BNA) 1554, 30
U.C.C. Rep. Serv. 2d 98 (1st Dist. 1996)
(�nding that commission agreement
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commission is “earned,” that provision will govern. Employers
have wide latitude in de�ning when a commission is earned. It
can be at the time of booking, at time of customer payment, or at
some other time. An employer may also, for example, advance
commission payments and de�ne the commission as being earned
90 days after the sale is completed, subject to “charge back” of
the advance if the sale is cancelled within that time.18

When sales employees have substantial ongoing duties to
perform to complete a sale or service the customer, and the em-
ployee has quit or been terminated before performing those condi-
tions, then the employer may deny payment of a commission, as-
suming that the commission plan is clear and unambiguous on
this point.19

In the absence of a written commission contract, California
courts apply the common law of contracts (as applied to oral or
implied contracts) to determine what an employee is owed, rely-
ing heavily on the so-called “procuring cause” rule. Under that
rule, if an employee is the procuring cause of a sale, he or she is
entitled to the commission. (“He who shakes the tree is the one
entitled to gather the fruit.”)20 The California DLSE takes the po-
sition that, as a general rule, an employer must pay departing
employees all commissions that they earned as of their termina-
tion date—that is, when the employee has “perfected the right to
payment” and all of the legal conditions precedent have been
met—even though the termination occurs prior to the date that
the employer normally pays out commissions with respect to a
particular sale.21 The courts have issued mixed rulings on this
issue.

Under bonus arrangements, employers have more latitude to
defer the earnings event and time the bonus payments than they
do with commission plans. For example, an employer may provide
in an annual bonus or incentive plan that the company intends
the plan, in part, to reward longevity, and therefore employees
will not earn the bonus unless they not only meet the de�ned
sales targets or other pre-conditions contained in the plan, but
also remain employed with the company through the bonus
calculation year and until the bonus payout date after the end of

was not unconscionable where employ-
ees were ineligible to receive post-
termination commissions on customer
payments received more than 30 days
after the date of termination); 2002
DLSE Manual § 34.3.

18See, for example, Koehl v. Verio,
Inc., 142 Cal. App. 4th 1313, 48 Cal.
Rptr. 3d 749 (1st Dist. 2006).

19American Software, Inc. v. Ali,
46 Cal. App. 4th 1386, 54 Cal. Rptr.
2d 477, 11 I.E.R. Cas. (BNA) 1554, 30
U.C.C. Rep. Serv. 2d 98 (1st Dist.
1996); 2002 DLSE Manual § 34.7-34.9.

20
DLSE Manual § 34.6.

21
2002 DLSE Manual § 34.9;

DLSE Opin. Ltr. 2003.04.30.
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the year. However, the courts generally have required that such
bonus eligibility provisions be set forth in clear and unambiguous
terms in a written plan.22

Even under this kind of bonus eligibility provision, if the
employer involuntarily terminates the employee “without cause”
at or around the end of the bonus year, through no fault of the
employee's—for example, as a result of a reduction in force, job
elimination or reorganization—and if the employee has “substan-
tially performed” the conditions necessary to receive a bonus, a
court or regulatory agency may hold that the employee is entitled
to a full or pro rata bonus.23

If the bonus plan is not in writing, courts will apply common
law contract principles and, as with commission agreements, at-
tempt to ascertain the parties' intentions as to whether and when
a bonus was “earned” based on oral statements, past practices
and other surrounding circumstances. If the bonus plan, whether
or not in writing, is a “discretionary” bonus, then a departing em-
ployee would have no enforceable claim to the bonus.24 A
discretionary bonus is one in which the employer retains sole
discretion as to both the fact that a bonus will be paid and the
amount of the payment, and does not decide upon the fact or
amount of the bonus until at or near the time it makes the
payment.25 To be a discretionary bonus, the employer must not
make the payment pursuant to any prior contract, agreement, or
promise causing the employee to expect such payments
regularly.26

‡ Practice Pointer: Employers have some latitude in
paying commissions, bonuses and other incentive pay to
departing employees; they need not always make such
payments on the employee's last day worked if more time
is needed to determine the amounts owed. However,
employers should not assume that they can wait until
the next regular payday or the day when commissions
and bonuses are regularly scheduled for payment to cur-
rent employees. Employers must expedite the payments
to departing employees, paying them as soon as they are
reasonably calculable.

d. Waiting Time Penalties
California public policy favors the full and prompt payment of

22E.g., Neisendorf v. Levi Strauss
& Co., 143 Cal. App. 4th 509, 49 Cal.
Rptr. 3d 216 (1st Dist. 2006) (uphold-
ing bonus plan that clearly and unam-
biguously conditioned the earning of a
bonus upon continued employment
until the bonus payout date after the
end of the bonus calculation year).

23See, e.g., 2002 DLSE Manual
§§ 35.2 and 35.5.

24DLSE Manual § 35.4.4.
2529 C.F.R. § 778.208; DLSE Man-

ual § 49.1.2.4.
2629 C.F.R. § 778.208; DLSE Man-

ual § 49.1.2.4.
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wages that are due to an employee. Consequently, an employer
who willfully fails to pay any wages to a quitting or discharged
employee at the time those wages are due may be assessed a
“waiting time” penalty.27 The waiting time penalty is based on
the employee's daily rate of pay and is calculated by multiplying
the employee's daily wage by the number of days the employee
was paid late (or not paid at all), up to a maximum of 30 days.28

A “good faith dispute,” however, will prevent the imposition of
waiting time penalties.29 A “good faith dispute” that any wages
are due occurs when an employer presents a defense, based in
law or fact which, if successful, would preclude the employee's
recovery of any wages in dispute.30 The fact that a defense is
ultimately unsuccessful will not preclude a �nding that a good
faith dispute exists. However, a defense that is unsupported by
any evidence, is unreasonable, or is presented in bad faith, will
preclude a �nding of a “good faith dispute.”31

Even if there is a dispute, the employer still must pay, without
requiring a release, whatever wages are due and not in dispute.32

If the employer fails to pay what is undisputed, the “good faith”
defense will be defeated, whatever the outcome of the disputed
wages.33

The California Supreme Court held, in Pineda v. Bank of Amer-
ica, N.A. that a three-year statute of limitations period applies to
claims for waiting time penalties, even when the lawsuit is solely
based on waiting time penalties and is unaccompanied by a claim
for late payment of the underlying wages.34

In addition to statutory waiting time penalties, an employer

27Cal. Lab. Code § 203.
28Cal. Lab. Code § 203.
29Cal. Code Regs. tit. 8, § 13520;

see 2002 DLSE Manual § 4.2.2 (ex-
plaining that “[i]t must be shown that
the employer owes the debt and has
failed to pay it. The employer is not
denied any legal defense as to the va-
lidity of the claim”) (citations omitted).

30Cal. Code Regs. tit. 8, § 13520;
see 2002 DLSE Manual § 4.2.1 (Provid-
ing that “the ‘good faith dispute’ if suc-
cessful, would have to preclude any
recovery by the employee. In other
words, an employer cannot withhold
all of the wages due an employee
based on a purported good faith dis-
pute as to a portion of those wages.
Any undisputed wages must be paid
. . ..”) (emphasis in original).

31Cal. Code Regs. tit. 8, § 13520;
see 2002 DLSE Manual § 4.2.1.

32Cal. Lab. Code § 206.5; Singh v.
Southland Stone, U.S.A., Inc., 186 Cal.
App. 4th 338, 365, 112 Cal. Rptr. 3d
455, 478, 31 I.E.R. Cas. (BNA) 554 (2d
Dist. 2010), review denied, (Sept. 15,
2010) (“[A]n employer is required to
timely pay wages due under Labor
Code section 201 or 202 uncondition-
ally and cannot require an employee
to sign a waiver as a condition of pay-
ment.”).

33Cal. Lab. Code § 206.
3450 Cal. 4th 1389, 1399–1401;

241 P.3d 870, 877–78; 117 Cal. Rptr.
3d 377, 385–86 (2010) (“[W]e hold that
the limitations period prescribed in
section 203(b) governs all actions seek-
ing section 203 penalties regardless of
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that pays an employee's �nal wages late under the principles
discussed above may also be subject to an award of civil penalties
under the California Private Attorneys General Act (“PAGA”),
Labor Code section 2698, et seq. PAGA is further discussed in
Section 16:28.

§ 16:18 Deductions from wages
This Section discusses the permissibility of making certain

deductions or withholdings from an employee's wages under
federal and California law.

a. Federal Law
The Fair Labor Standards Act (“FLSA”) requires employers to

pay non-exempt employees the required minimum wage and
overtime premium �nally and unconditionally, or “free and clear.”
29 C.F.R. § 531.35. Consequently, an employer may not require
an employee to “kick back” to the employer, directly or indirectly,
or to a third person for the employer's bene�t, any part of a wage
delivered to the employee.1

In general, the FLSA allows employers to make deductions
from employees' wages to recover overpayments, employee debts,
vacation advances, and the like. As an exception to this general
rule, the FLSA prohibits certain deductions from the wages of
non-exempt employees if such deductions would cause the em-
ployees' wages for the applicable workweek to fall below the min-
imum wage or diminish the employees' statutory overtime pay
entitlement.2

The FLSA does not restrict an employer in making any deduc-
tions that the law requires, such as tax and payroll withholdings
or deductions pursuant to a garnishment order, even if such
deductions reduce the employee's net pay below the minimum
wage.3 The same is true of authorized deductions for payments to
a third party pursuant to a valid wage assignment order, such as
for union dues, health insurance premiums, or charitable
contributions.4

The Wage and Hour Division of the DOL takes the enforce-
ment position that an employer is permitted to make deductions
that cut into the minimum wage or overtime pay to recover vaca-
tion advances or other debts that an employee owes to the
employer. Such permissible deductions are limited to the

whether the claim for penalties is ac-
companied by a claim for unpaid �nal
wages.”).

[Section 16:18]
129 C.F.R. § 531.35.

2See 29 C.F.R. §§ 531.36, 531.37.
329 C.F.R. § 531.38 to 531.39.
429 C.F.R. § 531.40.
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principal amount of any such loans or advances, not interest pay-
ments or administrative costs.5

Finally, under the FLSA an employer may deduct pay for time
that employees spend taking bona �de meal periods, because
such time is not worktime. According to the DOL enforcement po-
sition, meal periods of 30 minutes or more ordinarily are long
enough for a bona �de meal period. Meal periods of less than 30
minutes may be bona �de if the employee is completely relieved
of duties, although breaks of less than 20 minutes generally are
insu�cient to constitute a bona �de meal period.6

b. California Law

(1) General Rules
Cal. Lab. Code § 221 generally prohibits employers from mak-

ing deductions from earned wages. That section provides:

It shall be unlawful for any employer to collect or receive from an
employee any part of wages theretofore paid by said employer to
said employee.

Cal. Lab. Code § 224 creates an exception in three situations:
(1) when an employer is required or empowered to make a deduc-
tion by state or federal law, such as taxes or garnishments; (2)
when a deduction is expressly authorized in writing by the em-
ployee to cover insurance premiums, bene�t plan contributions or
other deductions not amounting to a rebate on the employee's
wages; or (3) when a deduction to cover health, welfare, or pen-
sion contributions is expressly authorized by a wage agreement
or collective bargaining agreement.

The California Division of Labor Standards Enforcement
(“DLSE”) interprets these provisions to mean that deductions
under the second and third categories of section 224 (those that
are not required by law) generally must be for the direct bene�t
of the employee, not the employer.7

The courts have stated that these provisions re�ect a strong
public policy in California of preserving employees' pay and
protecting employees against �nancial hardship.

[T]he Legislature has recognized the employee's dependence on
wages for the necessities of life and has, consequently, disapproved
of unanticipated or unpredictable deductions because they impose a

5
See DOL Field Operations

Handbook (“FOH”) § 30c10 (2000);
DOL W&H Op. Ltr. FLSA2004-17NA
(Oct. 6, 2004).

6See DOL FOH § 31b23.
7E.g., DLSE Enforcement Poli-

cies and Interpretations Manual
(“DLSE Manual”) §§ 11.3, 11.3.3.
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special hardship on employees.8

(2) Recovering overpayments

Even though the recoupment of overpayments or debts argu-
ably bene�ts the employer, the DLSE has taken the enforcement
position that employers may make a deduction to recover an
overpayment, debt, vacation advance, or other amount owed to
the employer if the employee has �rst voluntarily signed a writ-
ten authorization to permit the deduction—whether as a one-
time deduction or a series of installments—provided that the
amount deducted does not exceed the amount authorized and the
deduction does not have the e�ect of reducing the employee's pay
below the minimum wage.9

A California court of appeal held that an employer acted unlaw-
fully when it recouped a prior overpayment from employees
through pay deductions without obtaining the employees' prior
written authorizations. CSEA v. State of California.10 There, the
employer determined after conducting an audit that it had made
numerous erroneous overpayments to hundreds of employees. It
noti�ed the a�ected employees that it planned to make monthly
deductions from the employees' salaries to recoup the alleged
overpayments, but it did not have the employees sign authoriza-
tions to make these deductions. The court of appeal found this to
violate California's strong public policy to protect employee
wages, as re�ected in the state's wage attachment and garnish-
ment laws.

In 2008 the DLSE issued on opinion letter arising from an
employer's practice of paying non-exempt employees at the end of
each bi-weekly pay period based on the number of straight-time
hours they were scheduled to work, and then making deductions
in the next pay period to adjust for any resulting overpayments
revealed by a review of the employees' time sheets showing any
hours that the employees did not actually work in the prior pay
period. The DLSE described these as “predictable and expected”
deductions that the employer regularly made under its payroll
system, unlike the deductions the employer made in the CSEA
case. The DLSE opined that these deductions were primarily for

8Hudgins v. Neiman Marcus
Group, Inc., 34 Cal. App. 4th 1109,
1119, 41 Cal. Rptr. 2d 46 (1st Dist.
1995) (employer unlawfully deducted
from sales employees' commissions for
“unidenti�ed” merchandise returns
not attributable to a particular sales-
person).

9See, e.g., DLSE Op. Ltr.

1999.09.22-1, at 3 (deductions for over-
payment of wages are lawful if the em-
ployee and employer enter into a “writ-
ten agreement allowing for deductions
based on the voluntary consent of the
employee”).

10198 Cal. App. 3d 374, 243, 243
Cal. Rptr. 602 (1st Dist. 1988).
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the bene�t of the employees, because they satis�ed an obligation
(debt) of the a�ected employees. The DLSE concluded that
periodic deductions from wages authorized in writing by an em-
ployee to recoup predictable, expected overpayments that occur
as a consequence of the employer's payroll practice are
permissible. The DLSE also said, however, that an employee's
submission of an electronic timesheet, by itself, does not consti-
tute the necessary voluntary written authorization to support a
deduction; instead, an employee would need to provide a written
authorization that expressly and voluntarily authorizes a speci�c
prospective deduction.11

‡ Practice Pointer: Employers are advised to consult
with legal counsel regarding the wording and format of
any written authorization forms that they ask their em-
ployees to sign, consenting to make deductions from
wages. Failure to properly draft such authorization
forms could invalidate the deductions, resulting in a
violation of the Labor Code and accompanying civil
penalties.

(3) Deductions from �nal pay
California courts have held that when an employee quits or is

terminated, the employer may not make an accelerated “balloon”
deduction from an employee's �nal paycheck to recover the bal-
ance due on a debt or other amount owed to the company, even
with the employee's signed consent. See, e.g., Barnhill v. Robert
Saunders & Co.12

As a narrow exception to the Barnhill rule, the DLSE has taken
the enforcement position that if an employer advances vacation
pay to an employee, and the employee quits or is terminated
before the vacation pay has been “paid back,” the employer may
deduct the overdrawn amount from the employee's �nal pay.
However, according to the DLSE, the employer may do so only if
the advanced vacation time has been considered an “advance
against salary” and is re�ected as such in the employer's payroll
records. In addition, the salary advance must be noted on all
subsequent wage payments to the employee until it has been
paid back.13 The courts have not yet ruled on the validity of this
enforcement position.

(4) Pro�t-sharing bonuses
The California Supreme Court held in 2007 that an employer's

11DLSE Op. Letter 2008.11.25-1.
12125 Cal. App. 3d 1, 6, 177 Cal.

Rptr. 803 (1st Dist. 1981) (employer
acted unlawfully by deducting balance

due on promissory note from employ-
ee's �nal paycheck).

13DLSE Op. Letter 1986.10.28, at
1.
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pro�t-based bonus plan did not violate California's wage deduc-
tion statutes, even though the employer, as part of the bonus
calculation, subtracted workers' compensation costs, cash short-
ages, and merchandise shortages in determining the store's net
pro�ts. The Court reasoned that the employees received, in addi-
tion to their base wages, exactly the amount of supplemental
compensation they were promised under the terms of the bonus
plan; the employer did not “deduct”—in the sense of subtracting,
withholding, setting o�, or requiring the employee to return—any
portion of the compensation that the employer had o�ered,
promised, or paid as o�ered or promised.14

(5) Losses due to employee fault
The Industrial Welfare Commission Wage Orders provide that

an employer may deduct from a non-exempt employee's wages for
cash shortages, breakage or loss of equipment if the employer can
show that the loss was caused by a “dishonest or willful act, or by
the gross negligence of the employee.”15 However, the DLSE
construes this provision very narrowly in employees' favor, and
also cautions that the courts may ultimately determine that this
provision of the Wage Orders is invalid on the ground that it
con�icts with Cal. Lab. Code § 224.16

‡ Practice Pointer: An employer that resorts to self-
help by making deductions due to employee negligence
or dishonesty does so at its own risk. First, the validity
of the Wage Order provision authorizing such a deduc-
tion is unclear, as discussed above. Moreover, if the em-
ployee is found not to have engaged in a dishonest, will-
ful, or grossly negligent act, the employee is entitled to
recover the amount of wages withheld, plus any waiting
time penalties due. This would be in addition to civil
penalties available under the Private Attorneys General
Act. If an employer experiences a cash shortage or the
like, the employer instead should consider subjecting
the employee to disciplinary action, up to and including
termination of employment, or bringing an action in
court to try to recover any damages or losses it has
su�ered.

(6) Commission charge-backs

An employer may “charge back” commissions where, for
example, a customer cancelled the sale, but only if the prior com-

14Prachasaisoradej v. Ralphs
Grocery Co., Inc., 42 Cal. 4th 217, 228,
64 Cal. Rptr. 3d 407 (2007).

15E.g., I.W.C. Wage Order 4-2001

§ 8.
16

See DLSE Manual § 11.2.4.
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mission payments were “advances” on commissions that had not
yet ripened into “earned wages” under the terms of the commis-
sion plan.17 Another court found, however, that an employer acted
unlawfully when it made deductions for “unidenti�ed returns”
from sales employees who were never paid the commissions in
the �rst place.18

(7) Wage assignments
A separate California statute, Cal. Lab. Code § 300, governs

wage assignments, for situations in which employees authorize
the employer to deduct and remit a portion of their wages to a
third party. Section 300 generally prohibits such wage assign-
ments unless the employer satis�es multiple stringent require-
ments, which include, among other things, obtaining a notarized,
fully-revocable written instrument that satis�es certain formalis-
tic requirements, accompanied by spousal consent if the employee
is married.

(8) Miscellaneous other deductions
Finally, various other California statutes prohibit or restrict

wage deductions in speci�ed circumstances. For example, an
employer may not collect or take back gratuities that belong to
the employee.19 This means that, unlike the FLSA, employers in
California may not take a tip credit against the minimum wage
paid to tipped employees. Nor may an employer deduct the cost
of a required medical examination from an employee's pay.20

Additionally, if an employer requires a bond or photograph of
an employee or applicant, it must bear the cost of the bond or
photograph and many not deduct the cost from the employee's
pay.21 Likewise, an employer must bear the cost of any uniforms
that it requires its employees to wear and thus may not make
any pay deductions to cover the cost of such uniforms.22

§ 16:19 Itemized wage statements

The Fair Labor Standards Act (“FLSA”) does not require an
employer to provide pay stubs. Therefore, this Section focuses on
California's requirements relating to itemized wage statements
(or “pay stubs”). It also will discuss California's requirements

17See, e.g., Steinhebel v. Los
Angeles Times Communications, 126
Cal. App. 4th 696, 708, 24 Cal. Rptr.
3d 351 (2d Dist. 2005).

18Hudgins v. Neiman Marcus
Group, Inc., 34 Cal. App. 4th 1109,
1117–1118, 41 Cal. Rptr. 2d 46, 2
Wage & Hour Cas. 2d (BNA) 1221 (1st

Dist. 1995), as modi�ed, (May 25,
1995).

19See Cal. Lab. Code § 351.
20Cal. Lab. Code § 222.5.
21See Cal. Lab. Code § 401.
22IWC Wage Order 4-2001, § 9;

Cal. Lab. Code § 2802.
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regarding the format of manual paychecks provided to employees.

a. Itemized wage statements
Cal. Lab. Code § 226(a) provides that at the time of each pay-

ment of wages (whether by check, in cash, or otherwise), an
employer must furnish an employee with “an accurate itemized
statement” that includes the following information:

(1) gross wages earned, (2) total hours worked by the employee
(non-exempt employees only), (3) the number of piece-rate units
earned and any applicable piece rate (if applicable), (4) all deduc-
tions, provided that all deductions made on written orders of the
employee may be aggregated and shown as one item, (5) net wages
earned, (6) the inclusive dates of the pay period, (7) the name of the
employee and the last four digits of his or her social security number
or an employee identi�cation number other than a social security
number may be shown,1 (8) the name and address of the legal entity
that is the employer,2 and (9) all applicable hourly rates in e�ect
during the pay period and the corresponding number of hours
worked at each hourly rate (for non-exempt employees only).

‡ Practice pointer: Employers who pay nonexempt em-
ployees on a salaried basis are not in compliance with
Section 226 if they merely list the employee's average
straight-time hours on each pay stub (for example, 2,080
hours divided by the number of pay periods). Instead,
employers must list the actual number of hours that the
employee actually worked in each pay period.3

Although Section 226 requires employers to accurately list the
total hours that employees worked in the contemporaneous pay
stub, employers have some latitude in listing the overtime hours.
An employer will be in compliance with Section 226(a) relating to
total hours worked if it itemizes overtime hours as “corrections”
on the pay stub for the next regular pay period after the pay pe-
riod in which the employee performed the overtime work, and if

[Section 16:19]
1For privacy reasons, employers

may not include the full social secu-
rity number on the pay stub, only the
last four digits of the social security
number. Cal. Lab. Code § 226(a)(7).

2The pay stub must list the exact
legal name of the employer—not, for
example, a �ctitious business name or
the name of a holding company. See,
for example, Cicairos v. Summit Logis-
tics, Inc., 133 Cal. App. 4th 949, 35
Cal. Rptr. 3d 243 (3d Dist. 2005), as
modi�ed on denial of reh'g, (Nov. 23,
2005) (employer whose correct legal

name was “Summit Logistics, Inc.”
violated Section 226 by listing only
“Summit” on its pay stubs).

3
DLSE Op. Ltr. 2002.05.17; see

also Wang v. Chinese Daily News,
Inc., 435 F. Supp. 2d 1042, 1050 (C.D.
Cal. 2006), a�'d, 623 F.3d 743 (9th Cir.
2010), vacated on other grounds, 2011
WL 4529967 (Oct. 3) (�nding a pay
stub violation where employer's pay
stubs for salaried nonexempt employ-
ees always showed 86.66 hours worked
regardless of the employees' actual
hours worked).

§ 16:19 California Business Law Deskbook

1420



the corrected pay stub states the inclusive dates of the pay period
for which the employer is correcting its initial report of hours
worked.4 This does not, however, relieve employers of the obliga-
tion to accurately list all straight-time hours that each non-
exempt employee worked in the contemporaneous pay period and
to include the “total hours worked” in the pay period, albeit with
merely an initial report of the overtime hours worked.

To illustrate, a sample pay stub for a nonexempt employee
paid an hourly wage is shown below.5

(Note: This pay stub does not apply to an employee whose
compensation is solely based on a salary and who is exempt from
payment of overtime under Cal. Lab. Code § 515(a) or any ap-
plicable IWC Wage Order.)

KLINE CORPORATION
123 West Street, Smalltown, CA 98765
EMPLOYEE SOCIAL SECURITY

NO.
PAY RATE PAY PERIOD

Chadwick, John XXX-XX-6789 18.00 regular 2/11/02 to 2/17/02
27.00
overtime

EARNINGS HOURS AMOUNT DEDUCTIONS AMOUNT
Regular 40.00 720.00 Federal W/H 60.45
Overtime 2.00 54.00 FICA 49.67

Medicare 12.36
CA State W/H 10.04
CA State DI 7.12
401k 77.40

TOTAL HOURS WORKED: 42.00
GROSS EARNINGS: 774.00
TOTAL DEDUCTED: 217.04
NET EARNINGS: 556.96

‡ Practice Pointer: Employers should consider split-
ting the “EARNINGS” column of the pay stub into two
separate columns. The �rst column should include
entries for hours worked (i.e., regular and overtime
units) and the second column should include all other
units (i.e., vacation and sick units). The “AMOUNT” col-
umn thus would include the pay for all hours worked as
well as all other hours paid.

A sample pay stub for an employee paid on a piece rate basis6

is shown below:

4Cal. Lab. Code § 204(b)(2),
amended with the passage of A.B.
2095 in 2007.

5This pay stub is adapted from a
sample posted by the California DLSE

on its website located at http://www.di
r.ca.gov/dlse/PayStub.pdf.

6The pay stub is adapted from a
sample posted by the California DLSE
on its website located at http://www.di
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KLINE CORPORATION
123 West Street, Smalltown, CA 98765
EMPLOYEE SOCIAL SECURITY

NO.
PAY RATE PAY PERIOD

Chadwick, John XXX-XX-6789 18.00 2/11/02 to 2/17/02
PIECE
RATE

NO. OF
PIECES

AMOUNT DEDUCTIONS AMOUNT

$0.50 720 $360 Federal W/H 60.45
$0.25 864 $216 FICA 49.67
$0.10 1,440 $144 Medicare 12.36

CA State W/H 10.04
CA State DI 7.12
401k 77.40

EARN-
INGS

HOURS

Regular 40.00
GROSS EARNINGS: 720.00
TOTAL DEDUCTED: 217.04
NET EARNINGS: 502.96

The itemized statement must be a detachable part of a check,
draft, or voucher paying the employee's wages.7 Alternatively, if
an employee is paid by personal check or cash, a separate state-
ment containing this information must be provided at the time of
payment.8

An employer may elect to provide electronic itemized state-
ments, as long as employees are permitted to elect to receive
hard-copy wage statements and those who are provided with
electronic wage statements are able to access the information
contained in the electronic wage statements and convert the
statements into paper records.9 Any electronic itemized state-
ment system must incorporate appropriate safeguards to protect
employees' con�dential information.10

The deductions made from payments of wages must be recorded
in ink or other indelible form, properly dated, showing the month,
day, and year, and a copy of the statement or a record of the
deductions shall be kept on �le by the employer for at least three
years at the place of employment or at a central location within
California.11

An employer required to keep the information set forth in Cal.
Lab. Code § 226(a) must a�ord current and former employees the
right to inspect or copy their payroll records upon reasonable

r.ca.gov/dlse/PayStub.pdf.
7Cal. Lab. Code § 226(a).
8Cal. Lab. Code § 226(a).
9See DLSE Opinion Letter

2006.07.06.

10DLSE Opinion Letter
2006.07.06.

11Cal. Lab. Code § 226(a); see also
IWC Wage Order 4-2001, § 7(B), (C);
Cal. Code Regs. tit. 8, § 11040(7)(B),
(C).
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request.12 The employer may take reasonable steps to con�rm the
identity of the current or former employee.13 If the employer
provides copies of the records, the actual cost of reproduction
may be charged to the current or former employee.14

Employees who request (in writing or orally) their payroll re-
cords are entitled to a copy as soon as practicable, but no later
than 21 calendar days after such request.15 An employer's failure
to permit a current or former employee to inspect or copy records
within this time frame entitles the current or former employee or
the Labor Commissioner to recover a $750 penalty from the
employer.16

Any employer that commits a “knowing and intentional” viola-
tion of the pay stub law and thereby causes an employee to “suf-
fer injury” is liable for the greater of all actual damages, or statu-
tory penalties in the amount of $50 per employee for the �rst pay
period and $100 per employee for subsequent pay periods, up to
an aggregate of $4,000 per employee, plus costs and reasonable
attorneys' fees.17

Moreover, an employer also is subject to a civil penalty of $250
per employee per violation in an initial citation, and $1,000 per
employee for each violation in a subsequent citation, if the
employer fails to provide the employee a wage deduction state-
ment or fails to keep the records required by Cal. Lab. Code
§ 226(a).18

Some California courts have dismissed employees' pay stub
claims for failure to plead or prove that they su�ered an “injury”
as a result of an allegedly non-compliant wage statement.19

Also, a California Court of Appeal, in Morgan v. United Retail

12Cal. Lab. Code § 226(b).
13Cal. Lab. Code § 226(b).
14Cal. Lab. Code § 226(b).
15Cal. Lab. Code § 226(c).
16Cal. Lab. Code § 226(f).
17Cal. Lab. Code § 226(e); see also

Cal. Lab. Code § 226(g) (providing that
an employee may also bring an action
for injunctive relief to ensure compli-
ance with Cal. Lab. Code § 226, and is
entitled to costs and reasonable at-
torneys' fees).

18Cal. Lab. Code § 226.3. If an
employer maintained the necessary re-
cords and provided wage deduction
statements, but provided wage state-

ments that otherwise failed to fully
comply with the requirements of Cal.
Lab. Code § 226(a), it may be subject
to other civil penalties under the Pri-
vate Attorneys General Act. See Cal.
Lab. Code §§ 2699(f) and 2699.5.

19See, for example, Price v.
Starbucks Corp., 192 Cal. App. 4th
1136, 1142, 122 Cal. Rptr. 3d 174, 178
(2d Dist. 2011), review denied, (May
11, 2011) (plainti� failed to allege
“injury” arising from non-compliant
pay stub, where the pay stub allegedly
failed to total up the hours worked,
showed “amount paid” instead of net
wages earned, and showed the regular
rate but not the overtime rate.).
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Inc.,20 rejected a pay stub claim, distinguishing the pay stubs
violations that allegedly had caused confusion in the Wang and
Cicairos cases. In Morgan, the employer's pay stubs separately
listed the straight-time hours and overtime hours worked, but
did not total them up in a “total hours worked” line. The court af-
�rmed summary adjudication for the employer, �nding the
paystubs to be compliant with Section 226. The court noted that
“Section 226 itself does not de�ne the terms ‘showing’ or ‘total
hours worked’ anywhere in the statute” and thus such terms
must be given “their plain and commonsense meaning.” It cited
Webster's Dictionary, which de�nes “show” as “to cause or permit
to be seen” or “to make evident or apparent.” According to the
court, because the pay stubs showed the total regular and total
overtime hours, the total hours worked were evident and
apparent.21

‡ Practice pointer: There has been an enormous vol-
ume of pay stub litigation in recent years in California,
much of it class action litigation. Although pay stub
problems would seem to be harmless, technical viola-
tions, the failure to provide compliant pay stubs can
result in signi�cant penalty liability, including both
statutory penalties under Cal. Lab. Code § 226(e) and
civil penalties under the Private Attorneys General Act.
Therefore, employers should review their pay stubs care-
fully and consult with counsel on whether their pay
stubs comply with the statutory requirements.

b. Paycheck requirements

In California, Cal. Lab. Code § 212 provides that no employer
shall issue any check for wages unless it is “negotiable and pay-
able in cash, on demand, without discount, at some established
place of business in the state, the name and address of which
must appear on the instrument. . . .”22 In other words, the check,
on its face, must specify the address of a place of business in Cal-
ifornia where employees can go and cash the check without pay-
ing a fee. That place of business does not need to be a bank; it
can be any place of business that has an arrangement with the
employer to cash the employees' checks without charging the em-
ployees a fee. In the vast majority of checks, of course, the place
of business listed on California paychecks is the payroll bank
from which the check was drawn.

However, there is a complicating factor due to an ambiguously-
worded exception in the Labor Code where the “drawee” of the

20186 Cal. App. 4th 1136, 113 Cal.
Rptr. 3d 10.

21186 Cal. App. 4th at 1146–1147.

22Cal. Lab. Code § 212(a)(1).
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check is a bank. Cal. Lab. Code § 212(c) states:

Notwithstanding [the general rule quoted above], if the drawee is a
bank, the bank's address need not appear on the instrument and,
in that case, the instrument shall be negotiable and payable in
cash, on demand, without discount, at any place of business of the
drawee chosen by the person entitled to enforce the instrument.

The courts disagree on what this means. One federal district
court held that this exception applies only when a bank is not
only the drawee of the check, but also the drawer—i.e., it is the
employer of the employees in question.23 According to this court,
all California paychecks must contain a California address on the
face of the check where employees can cash the check without
paying a fee, even when the drawee is a bank that has many
branches across the state where employees can cash their checks.

Two other district courts have ruled, contrarily, that if the
check is drawn by a bank, the check does not need to have a Cal-
ifornia address printed on the face of the check, as long as em-
ployees can go to any branch of that bank and cash their check
without paying a fee.24 The latter interpretation seems to be the
more reasonable one, but this issue is still up in the air.

‡ Practice pointer: Given the legal uncertainty, the
safe approach is to list a California address on all
paychecks. In either case, it is imperative that all em-
ployees in California be able to go to any branch of the
designated payroll bank and cash their checks without
paying a fee. Not all banks automatically provide this
service for their payroll customers if the employees who
ask to cash their checks are not customers of the bank,
so this needs to be specially arranged.

§ 16:20 Recordkeeping requirements

a. Federal law

The Fair Labor Standards Act provides that every employer
subject to the FLSA must make, keep, and preserve such records
of the persons employed by it and of the wages, hours, and other
conditions and practices of employment maintained by it, and
shall preserve such records for speci�ed periods of time.1

The U.S. Department of Labor's regulations interpreting the

23Solis v. Regis Corp., 612 F. Supp.
2d 1085 (N.D. Cal. 2007).

24See Fleming v. Dollar Tree
Stores, Inc., 11 Wage & Hour Cas. 2d
(BNA) 1633, 2006 WL 2975581 (N.D.
Cal. 2006); Weston v. FedEx O�ce and

Print Services, Inc., 707 F. Supp. 2d
1074 (S.D. Cal. 2010).

[Section 16:20]
129 U.S.C.A. § 211(c); see 29

C.F.R. § 516.2.
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FLSA require employers to maintain the following payroll re-
cords of nonexempt employees for at least three years from the
date of entry:

(1) each employee's full name and the employee's identifying symbol
or number if such is used in place of the name on any time, work,
or payroll records; (2) the employee's home address, including zip
code; (3) birth date, if the employee is younger than 19; (4) sex and
occupation in which the employee is employed; (5) time and day of
the week when employee's workweek begins; (6) hours worked each
day; (7) total hours worked each workweek; (8) basis on which
employee's wages are paid (e.g., “$6 an hour,” “$220 a week,”
“piecework”); (9) regular hourly rate of pay for any workweek in
which overtime compensation is due; (10) total daily or weekly
straight-time earnings; (11) total overtime earnings for the
workweek; (12) all additions to or deductions from the employee's
wages; (13) total wages paid each pay period; and (14) date of pay-
ment and the pay period covered by the payment.2

Employers also must retain the following records on which
wage computations for nonexempt employees are based, for a
minimum of two years from the date of entry: (1) time cards and
earnings sheets showing starting and stopping times, as well as
piecework tickets; (2) wage rate tables; (3) work and time
schedules; (4) order, shipping, and billing records; and (5) records
of additions to or deductions from wages paid.3

With regard to exempt employees, employers must maintain
the following records for at least three years from the date of
entry: (1) each employee's full name and the employee's identify-
ing symbol or number if such is used in place of the name on any
time, work, or payroll records; (2) the employee's home address,
including zip code; (3) birth date, if the employee is younger than
19; (4) sex and occupation in which the employee is employed; (5)
time and day of the week when employee's workweek begins; and
(6) the basis on which wages are paid in su�cient detail to permit
calculation for each pay period of the employee's total remunera-
tion for employment, including fringe bene�ts and perquisites.4

Employers may keep all such records at the place of employ-
ment or at one or more central recordkeeping o�ces where such
records are customarily stored.5 In either case, the records must
be “safe and accessible” and available for inspection.6 When the
records are maintained at a central recordkeeping o�ce, other
than in the place or places of employment, they must be made
available for inspection within 72 hours following notice from the
Administrator of the Wage and Hour Division of the Department

229 C.F.R. § 516.2.
329 C.F.R. § 516.6.
429 C.F.R. §§ 516.11, 516.2(a)(1)

to (4).
529 C.F.R. § 516.7(a).
629 C.F.R. § 516.7(a), (b).
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of Labor (the “Wage-Hour Administrator”) or a duly authorized
and designated representative.7

Employers who, due to “peculiar conditions” under which they
must operate, desire to maintain records in a manner other than
required by the FLSA regulations, or to be relieved from preserv-
ing certain records for the period speci�ed by the FLSA regula-
tions, may submit a written petition to the Wage-Hour Adminis-
trator requesting such authority or relief and setting forth the
reasons therefor.8 The Wage-Hour Administrator may grant such
a request if it �nds that doing so would not hinder enforcement of
the FLSA, limited by any conditions it determines are necessary
and subject to subsequent revocation.9

b. California law
The IWC Wage Orders10 in California require employer to

maintain accurate records on its nonexempt employees contain-
ing the following information:

(1) full name, home address, occupation, and social security number;
(2) birth date, if under 18 years, and designation as a minor; (3)
time records showing (a) the beginning and ending of each em-
ployee work period, (b) meal periods,11 (c) split shift intervals, if
any, and (d) total daily hours worked; (4) the total wages paid each
payroll period, including the value of board, lodging, or other
compensation actually furnished to the employee; and (5) the total
hours worked in the payroll period12 and applicable rates of pay.13

Moreover, when a piece rate or incentive plan is in operation,
the employer must provide the piece rates or an explanation of
the incentive plan formula to employees and maintain an ac-

729 C.F.R. § 516.7(a).
829 C.F.R. § 516.9(a).
929 C.F.R. § 516.9(b).

10
For purposes of this Section,

citations reference IWC Wage Order
4-2001, the California Wage Order
that governs professional, technical,
clerical, mechanical, and similar oc-
cupations, and applies to those em-
ployers whose operations are not in-
cluded in any industries speci�cally
de�ned in the IWC Wage Orders. How-
ever, not all Wage Orders are identi-
cal. As certain provisions of the Cali-
fornia Wage Orders di�er, it is critical
for employers to follow the Wage Or-
der that applies to their workforce.

11This means that employers
must keep records of the in-and-out
times for each meal period. However,
meal periods during which operations
cease and authorized rest periods need
not be recorded. IWC Wage Order
4-2001, § 7(A)(3); Cal. Code Regs. tit.
8, § 11040(7)(A)(3).

12The total hours worked in the
payroll period and the applicable rates
of pay must be made readily available
to the employee upon reasonable re-
quest. See IWC Wage Order 4-2001,
§ 7(A)(5); Cal. Code Regs. tit. 8,
§ 11040(7)(A)(5).

13IWC Wage Order 4-2001,
§ 7(A)(1) to (5); Cal. Code Regs. tit. 8,
§ 11040(7)(A)(1) to (5).
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curate production record.14

Persons properly classi�ed as exempt from overtime under the
executive, administrative, or professional exemptions are exempt
from these recordkeeping provisions.15

Employers must maintain these records in English and in ink
or other indelible form.16 All such records must be properly dated,
showing month, day, and year.17 Employers must keep the re-
cords on �le for at least three years at the place of employment or
at a central location within California.18 An employer also must
make an employee's records available for the employee's inspec-
tion upon reasonable request.19

The California Labor Code also requires that an employer keep
a record showing the names and addresses of all employees
employed and the ages of all minors.20 It further requires employ-
ers to keep payroll records showing the hours worked daily by
and the wages paid to employees, as well as the number of piece-
rate units earned by and any applicable piece rates paid to em-
ployees employed at their respective plants or establishments.21

Employers must keep such payroll records for at least two years
and at a central location in California or at the plants or
establishments at which employees are employed.22 Moreover, an
employer must allow Division of Labor Standards Enforcement
(“DLSE”) employees or Industrial Welfare Commission (“IWC”)
members free access to the place of business or employment to
secure any information or make any investigation they are au-
thorized to ascertain or make under the Labor Code.23

Employers who willfully violate this recordkeeping require-
ment are subject to a statutory penalty in the amount of $500.24

A violation also may constitute a misdemeanor.25

‡ Practice Pointer: It is important that employers
maintain strict enforcement of their timekeeping prac-
tices and policies, including the actual start and stop

14IWC Wage Order 4-2001,
§ 7(A)(6); Cal. Code Regs. tit. 8,
§ 11040(7)(A)(6).

15See IWC Wage Order 4-2001,
§§ 1(A), (7); Cal. Code Regs. tit. 8,
§ 11040(1)(A), (7).

16IWC Wage Order 4-2001, § 7(C);
Cal. Code Regs. tit. 8, § 11040(7)(C).

17IWC Wage Order 4-2001, § 7(C);
Cal. Code Regs. tit. 8, § 11040(7)(C).

18IWC Wage Order 4-2001, § 7(C);
Cal. Code Regs. tit. 8, § 11040(7)(C).

19IWC Wage Order 4-2001, § 7(C);

Cal. Code Regs. tit. 8, § 11040(7)(C).
20Cal. Lab. Code § 1174(c); see Cal.

Lab. Code § 1174.5 (providing a pen-
alty for willful violation of Cal. Lab.
Code § 1174(c)).

21Cal. Lab. Code § 1174(d); see Cal.
Lab. Code § 1174.5 (providing a pen-
alty for willful violation of Cal. Lab.
Code § 1174(d)).

22Cal. Lab. Code § 1174(d).
23Cal. Lab. Code § 1174(b).
24Cal. Lab. Code § 1174.5.
25Cal. Lab. Code § 1175(a) to (d).
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times of shifts and meal periods. Otherwise, employers
faced with employee claims for unpaid wages or missed
meal periods may �nd it di�cult to defend claims for
missed meal periods or unpaid wages.

§ 16:21 New Labor Code pay noti�cation requirements

The California Legislature recently enacted two laws designed
to ensure more transparency in the disclosure of employee's pay
arrangements: the Wage Theft Prevention Act and new Cal. Lab.
Code § 2751 pertaining to commission plans. This Section will
discuss the new statutory requirements.

a. The Wage Theft Prevention Act
On January 1, 2012, a new California law known as the Wage

Theft Prevention Act (A.B. 469) took e�ect. This bill establishes a
host of new, increased civil and criminal penalties and remedies
for an employer's violation of California's wage-and-hour laws.
Modeled after a similar law in New York, this is one of the most
sweeping legislative acts a�ecting California employers in recent
state history.

Among other things, the Act added a new section of the Cal.
Lab. Code § 2810.5, that requires employees to provide detailed
written disclosures to new and current employees in a variety of
circumstances. Speci�cally, employers are required to provide
each employee, at the time of hiring, with a written notice
containing the following information: (1) the rate or rates of pay
“and basis thereof,” whether paid by the hour, shift, day, week,
salary, piece, commission, or otherwise, including any rates for
overtime, as applicable; (2) allowances, if any, claimed as part of
the minimum wage, including meal or lodging allowances; (3) the
regular payday designated by the employer in accordance with
the requirements of the Labor Code; (4) the name of the employer,
including any “doing business as” names used by the employer;
(5) the physical address of the employer's main o�ce or principal
place of business, and a mailing address, if di�erent; (6) the
telephone number of the employer; (7) the name, address, and
telephone number of the employer's workers' compensation insur-
ance carrier; and (8) any other information the Labor Commis-
sioner deems material and necessary.1

Additionally, employers are required to notify their incumbent
employees in writing of any changes to the information set forth
above within seven calendar days after the time of the changes,
unless all such changes are re�ected on a timely earnings state-

[Section 16:21]
1Cal. Lab. Code § 2810.5(a).
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ment furnished in accordance with the pay stub law, Labor Code
section 226, or in some other written document required by law
within seven days of the changes.

These disclosures do not need to be provided to employees who
are exempt from overtime or to employees who are covered by a
valid collective bargaining agreement if the agreement expressly
provides for the wages, hours of work, and working conditions of
the employee, and if the agreement provides premium wage rates
for all overtime hours worked and a regular hourly rate of pay for
those employees of not less then 30% more than the state mini-
mum wage.

The Labor Commissioner has posted a template notice form
and a set of Frequently Asked Questions on its website providing
its interpretation of these disclosure requirements.2

‡ Practice Pointer: Unfortunately, the Labor Commis-
sioner's FAQs and template form raise a number of
unanswered questions and have caused confusion as to
how and when employers must properly satisfy the
statute's disclosure requirements in various
circumstances. As a result, the Wage Theft Prevention
Act likely will spawn litigation to resolve these unan-
swered questions. A violation of this Act could lead to an
award of civil penalties under the Private Attorneys
General Act.3 Therefore, employers are encouraged to
consult counsel regarding its compliance obligations
under the Act.

b. The new California commission statute—Labor Code section
2751

Another new law requires California employers, as of January
1, 2013, to memorialize all commission agreements in writing,
explaining the methods by which commissions will be computed
and paid. Beginning in 2013, employers are required to provide
all a�ected sales employees with signed copies of the applicable
commission contract and obtain a signed receipt for the contract
from each employee. This law (A.B. 1396) added a new Section
2751 to the Labor Code. It adopts the de�nition of “commissions”
now found in Labor Code section 204.1—namely, “compensation
paid to any person for services rendered in the sale of such
employer's property or services and based proportionately upon
the amount or value thereof.” The law excludes “short-term pro-
ductivity bonuses such as are paid to retail clerks” from these
requirements, and other bonuses and pro�t-sharing plans, unless

2Notice form: http://www.dir.ca.g
ov/dlse/LC�2810.5�Notice.pdf.
FAQ: http://www.dir.ca.gov/dlse/DLS

E-FAQs.htm.
3Cal. Lab. Code § 2698 et. seq.
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“there has been an o�er by the employer to pay a �xed percent-
age of sales or pro�ts as compensation for work to be performed.”4

Unlike the Wage Theft Prevention Act, the new commission
statute does not exclude employees who are covered by a collec-
tive bargaining agreement or those who are classi�ed as exempt
from overtime.

‡ Practice Pointer: It often is unclear whether a par-
ticular incentive plan quali�es as a “commission” plan
under California law. The courts have issued con�icting
and confusing rulings on what kinds of payments fall
within the de�nition of a commission. Therefore, employ-
ers will need to carefully evaluate their various incen-
tive plans to assess their compliance obligations under
Cal. Lab. Code § 2751, keeping in mind that a payment
may constitute a “commission” whether or not the
employer speci�cally characterizes it as such in its
policy or plan.

§ 16:22 Meal periods

This subsection discusses whether certain meal period time is
included in, or excluded from, the “hours worked” of an employee
under federal and California law.

a. Federal Law

Nothing in the Fair Labor Standards Act requires employers to
provide meal periods to employees at any particular times or for
any particular duration. Instead, the FLSA is concerned only
with whether time o� for a meal break must be counted as “hours
worked” for minimum wage and overtime purposes.

Under the FLSA, an employer need not pay for “bona �de meal
periods,” because such time is not work time.1 According to the
Department of Labor's enforcement position, meal periods of 30
minutes or more ordinarily are long enough for a bona �de meal
period. Meal periods of less than 30 minutes may be bona �de if
the employee is completely relieved of duties, although breaks of
less than 20 minutes generally are insu�cient to constitute a
bona �de meal period.2

Meal periods are not bona �de unless employees are relieved of
their duties during the meal period.3 Under federal law, however,
meal periods may be bona �de, and thus excluded from the

4Cal. Lab. Code § 2751(c).

[Section 16:22]
129 C.F.R. § 785.19(a).
2See Wage & Hour Division Field

Operations Handbook, § 31b23; 29
C.F.R. § 785.19(a).

329 C.F.R. § 785.19(a); see Hill v.
U.S., 751 F.2d 810, 814, 26 Wage &
Hour Cas. (BNA) 1623, 27 Wage &
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calculation of “hours worked,” even when the employee is
required to stay on the company premises during the break.4

In deciding whether a meal period is compensable, federal
courts examine whether the employee's time is spent predomi-
nantly for the bene�t of the employer.5 When an employee can
use the time e�ectively for his or her own purposes, the employer
generally is not required to compensate the employee for a meal
period.6 To determine whether an employee can use the time ef-
fectively for his or her own purposes, courts examine: (a) the
restrictions placed upon the employee; (b) the extent to which
these restrictions bene�t the employer; (c) the duties of the em-
ployee during the meal period, and (d) the frequency of
interruption.7

b. California Law

(1) General rules
An employer may not employ an employee for a work period of

more than �ve hours without “providing” a meal period of at
least 30 minutes, unless the employee's workday will be completed
in less than six hours and the meal period is waived by mutual
consent of the employer and the employee.8 An employer may not
employ an employee for a work period of more than 10 hours per
day without providing the employee with a second meal period of
not less than 30 minutes, except that if the total hours worked is
no more than 12 hours, the second meal period may be waived by
mutual consent of the employer and the employee only if the �rst

Hour Cas. (BNA) 103, 102 Lab. Cas.
(CCH) P 34612 (6th Cir. 1984) (hold-
ing that postal carrier's lunch time
was not compensable because he was
not required to perform any substan-
tial duties during that period).

4See 29 C.F.R. § 785.19(b); Marti
v. Grey Eagle Distributors, Inc., 937
F. Supp. 845, 850–52, 3 Wage & Hour
Cas. 2d (BNA) 834, 132 Lab. Cas.
(CCH) P 33453 (E.D. Mo. 1996) (hold-
ing that 30-minute break period was
not compensable where employees
were not asked to perform work and
the only restriction was that they stay
on premises).

5See Reich v. Southern New
England Telecommunications Corp.,
121 F.3d 58, 64, 4 Wage & Hour Cas.
2d (BNA) 33, 134 Lab. Cas. (CCH) P
33569 (2d Cir. 1997).

6Bernard v. IBP, Inc. of Nebraska,
154 F.3d 259, 266, 4 Wage & Hour
Cas. 2d (BNA) 1604, 136 Lab. Cas.
(CCH) P 33726 (5th Cir. 1998) (cita-
tion omitted).

7Bernard v. IBP, Inc. of Nebraska,
154 F.3d 259, 266, 4 Wage & Hour
Cas. 2d (BNA) 1604, 136 Lab. Cas.
(CCH) P 33726 (5th Cir. 1998); Roy v.
County of Lexington, South Carolina,
141 F.3d 533, 545–46, 4 Wage & Hour
Cas. 2d (BNA) 869, 135 Lab. Cas.
(CCH) P 33669 (4th Cir. 1998).

8E.g., Cal. Lab. Code § 512(a);
I.W.C. Wage Order No. 4-2001 § 11(A)-
(B); 2002 D.L.S.E. Manual § 45.2.
Under the Manufacturing Industry
Wage Order, however, the parties to a
collective bargaining agreement may
agree to a meal period that commences
after no more than six (6) hours of
work. I.W.C. Wage Order No. 1-2001
§ 11(A).
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meal period was not waived.9 Neither the Labor Code nor the
wage orders de�ne what it means to “provide” a meal period.

(2) The Brinker Restaurant decision
In April 2012, the California Supreme Court issued its long-

awaited, highly-anticipated decision in Brinker Restaurant Corp.
v. Superior Court (Hohnbaum).10 The Court unanimously ruled
that the obligation to “provide” a meal period does not mean
“ensuring” that an employee actually takes it. The Court also
clari�ed that the duty to provide a second meal period arises only
after 10 hours of work, rejecting the plainti�s' “rolling-�ve-hour”
theory.

(a) The meaning of “provide.”
After extensively analyzing the legislative history of the wage

orders and Labor Code, the Court concluded that an employer
satis�es its duty to “provide” a meal period if “it relieves its em-
ployees of all duty, relinquishes control over their activities and
permits them a reasonable opportunity to take an uninterrupted
30-minute break, and does not impede or discourage them from
doing so.”11 This means the employee “(1) has at least 30 minutes
uninterrupted, (2) is free to leave the premises, and (3) is relieved
of all duty for the entire period.”12

The Court rejected the plainti�s' argument that “provide”
imposes an additional requirement: to “ensure” that employees
take their meal breaks—to, in essence, prohibit employees from
performing any work during a meal period. The Court found there
was no textual basis for that argument in the Wage Order or the
statute. Consequently, an employer is “not obligated to police
meal breaks” and ensure that no work is performed. Rather, once
the employer has relieved its employee of all duty, the employee
is at liberty to use the meal period for whatever purpose he or
she desires. “[W]ork by a relieved employee during a meal break
does not thereby place the employer in violation of its obligations
and create liability for premium pay.”13

The Court made clear, however, that an employer may not
undermine its policy of providing meal breaks by pressuring em-
ployees to perform their duties in ways that omit breaks—for
example, by scheduling work in a way that makes taking breaks
extremely di�cult or creating incentives for employees to forego
breaks.14

9Cal. Lab. Code § 512(a).
1053 Cal. 4th 1004, 139 Cal. Rptr.

3d 315, 273 P.3d 513 (Apr. 12, 2012).
1153 Cal. 4th at 1041.

12
53 Cal. 4th at 1036.

13
53 Cal. 4th at 1041.

14
53 Cal. 4th at 1040.
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(b) Timing of �rst and second meal periods.
The Court clari�ed that employers must provide the �rst meal

period so that it starts by the end of the �fth hour of work. In
other words, if an employee starts work at 8 a.m., the �rst meal
period must start by no later than 1 p.m. On this point, the Court
rejected the employer's argument that for employees who work
shifts exceeding �ve hours, an employer may provide the op-
portunity to take the break at any time, including in the sixth
hour. As mentioned above, however, the duty to “provide” the
meal break by the end of the �fth hour does not mean ensuring
that the meal actually is taken then.

Importantly, the Court also cleared up the longstanding confu-
sion over the timing of the second meal period. It squarely
rejected the plainti�s' “rolling �ve” argument, under which an
employer would be required to provide a second meal no later
than �ve consecutive hours after the end of the �rst meal, even if
that occurs before the 10th hour of work. Instead, the Court fol-
lowed the plain language in Cal. Lab. Code § 512, ruling that an
employer need not provide a second meal period until the end of
the 10th hour of work, for employees who work more than 10
hours in a day, regardless of when the employees �nished their
�rst meal period.15 Even then, as the statute states, employees
may waive the second meal period, with the consent of the
employer, if they did not waive the �rst meal period and they do
not work more than 12 total hours in the workday.16

(c) Class certi�cation ruling.
The court of appeal had overturned the trial court's grant of

class certi�cation on plainti�s' meal period claims in Brinker.
The Supreme Court, however, did not squarely rule on the ap-
propriateness of either of the lower courts' class certi�cation
rulings. The Court noted that the trial court's certi�cation deci-
sion had been based, in part, on the now-discredited “rolling-�ve-
hour” theory, and thus the trial court's class de�nition “embraces
individuals who now have no claim against Brinker.” Conse-
quently, the Court returned the case to the trial court for
reconsideration of whether a meal period class should be certi�ed
under its newly-announced guidelines.17

(3) Payment of meal premiums.
An employer who fails to provide a meal period to an employee

as required by the applicable wage order is liable to the employee
for one additional hour of pay per day of violation at the

1553 Cal. 4th at 1049.
16Cal. Lab. Code § 512(a).

17
53 Cal. 4th at 1050–1051.
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employee's regular rate for each work day that an uninterrupted
30-minute meal period is not provided.18 This hour of compensa-
tion does not count as “hours worked” for overtime purposes.19

Employees are entitled to a maximum of one meal premium per
day, even if the employer failed to provide two (or more) meal
breaks in a day.20

The California Supreme Court ruled in 2007 that meal
premiums are to be characterized as “wages” rather than “penal-
ties” for statute-of-limitations purposes. Murphy v. Kenneth Cole
Prods., Inc.21 As a result of the Supreme Court's ruling, employ-
ees' claims for unpaid meal premiums are governed by a three-
year statute of limitations rather than the one-year statute ap-
plicable to penalty claims.22

(4) Other meal period principles.
As long as the employee is relieved of all duty during a meal

period, the meal period is not counted as “hours worked” and the
employer need not pay the employee for the meal period.23

However, the meal period will count as hours worked if the em-
ployee is not relieved of all duties during that time.24

Pursuant to California law, the meal period also will count as
hours worked when an employee is relieved of all duties but is
not free to leave the workplace during the time allotted for a
meal. Under these circumstances, the courts have held, consis-
tent with the DLSE's enforcement position, that the meal period
is on-duty time subject to the control of the employer.25

However, an employer and employee may enter into a written

18Cal. Lab. Code § 226.7.
19Cal. Lab. Code § 226.7(b); IWC

Wage Order 4-2001, § 11(B); Cal. Code
Regs. tit. 8, § 11040(11)(B).

20See United Parcel Service, Inc.
v. Superior Court, 196 Cal. App. 4th
57, 125 Cal. Rptr. 3d 384 (2d Dist.
2011).

2140 Cal. 4th 1094, 56 Cal. Rptr.
3d 880 (2007).

22See Cal. Civ. Proc. Code §§ 338,
340.

23IWC Wage Order 4-2001,
§ 11(A) (emphasis added); Cal. Code
Regs., tit. 8, §§ 11010(11)(A) et seq.;
see also 2002 DLSE Manual § 45.2.

24IWC Wage Order 4-2001,
§ 11(A); Cal. Code Regs. tit. 8,
§ 11040(11)(A); see also 2002 DLSE
Manual § 46.5.

25See 2002 DLSE Manual § 46.5
(providing that where an employee, al-
though relieved of all duties, is not
free to leave the workplace during the
time allotted to such employee for eat-
ing a meal, the meal period is on-duty
time subject to the employer's control)
citing Bono Enterprises, Inc. v.
Bradshaw, 32 Cal. App. 4th 968, 975,
38 Cal. Rptr. 2d 549, 2 Wage & Hour
Cas. 2d (BNA) 1062 (5th Dist. 1995)
(disapproved of by, Tidewater Marine
Western, Inc. v. Bradshaw, 14 Cal. 4th
557, 59 Cal. Rptr. 2d 186, 927 P.2d
296, 3 Wage & Hour Cas. 2d (BNA)
1094, 1997 A.M.C. 316 (1996)) (“When
an employer directs, commands or
restrains an employee from leaving
the work place during his or her lunch
hour and thus prevents the employee
from using the time e�ectively for his
or her own purposes, that employee
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agreement for on-duty paid meal periods, if the nature of the job
precludes the employee from being able to take an o�-duty meal
period to be taken and if the employee may revoke the agreement
at any time.26 However, the DLSE disfavors such arrangements.
If the conditions apply for a lawful on-duty meal period, the
employer must compensate for the meal period time, but it does
not owe an additional hour of pay as a meal period premium. If
an employer requires employees to eat on the premises, it must
provide a “suitable place” for eating.27

(5) Statutory exemptions from California's meal period
requirements.

Certain employees in speci�ed industries are exempt from the
above-stated meal period requirements. This includes employees
in the wholesale baking industry who are subject to an IWC Wage
Order and who are covered by a valid collective bargaining agree-
ment that contains speci�c provisions.28 It also includes employ-
ees in the motion picture industry or the broadcasting industry,
as de�ned in IWC Wage Orders 11-2001 and 12-2001, and covered
by a valid collective bargaining agreement that provides for meal
periods and includes a monetary remedy if the employee does not
receive a meal period required by the agreement.29

Additionally, as a result of a statute that went into e�ect on
January 1, 2011, the following categories of employees are exempt
from the meal period rules in California Labor Code section 512:
construction workers, commercial drivers, security o�cers, and
gas and electrical workers who are covered by a valid collective
bargaining agreement that (a) provides for the wages, hours of
work, and working conditions of employees; (b) expressly provides
for meal periods for those employees; (c) expressly provides for
binding arbitration of disputes concerning meal periods; (d)
expressly provides for premium wage rates for all overtime hours
worked; and (e) expressly provides a regular hourly rate of pay of
not less than 30 percent more than the state minimum wage rate
(that is, at least $10.40 per hour based on the current California
minimum wage rate of $8).30

remains subject to the employer's
control. According to IWC Order No.
1-89, that employee must be paid.”).

26IWC Wage Order 4-2001,
§ 11(A); Cal. Code Regs. tit. 8,
§ 11040(11)(A).

27IWC Wage Order 4-2001,
§ 11(C); Cal. Code Regs. tit. 8,
§ 11040(11)(C).

28Cal. Lab. Code § 512(c). Such

agreement must provide for a 35-hour
workweek consisting of �ve 7-hour
days, payment of one-and-one-half
times the regular rate of pay for time
worked in excess of seven hours per
day, and a rest period of not less than
10 minutes every two hours.

29Cal. Lab. Code § 512(d).
30See Cal. Lab. Code § 512(d) to

(f); A.B. 569.
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§ 16:23 Rest breaks

This Section discusses an employer's obligation to provide em-
ployees with rest breaks and whether such break time is compen-
sable under federal and California law.

a. Federal Law
The FLSA does not require an employer to provide employees

with rest periods. Nevertheless, rest periods of short duration,
usually between �ve and 20 minutes, are generally authorized
under federal law and are considered part of working hours.1

b. California Law
The IWC Wage Orders provide that every employer “shall au-

thorize and permit all employees to take rest periods, which
insofar as practicable shall be in the middle of each work period.
The authorized rest period time shall be based on the total hours
worked daily at the rate of 10 minutes net rest time per four
hours or major fraction thereof,” except that a rest period need
not be authorized for employees whose total daily work time is
less than three and one-half hours.2

Employees are entitled to “net” rest time of 10 minutes per
four hours worked or major fraction thereof. In other words, the
rest period begins when the employee reaches an area away form
the work station that is appropriate for rest.3 Therefore, if it
takes two minutes for an employee to walk from his or her work
station to the nearest break area, the employer may not count
those two minutes spent walking to and from the break area as
part of the 10 minutes' rest time to which the employee is
entitled.

Rest periods are counted as “hours worked,” and therefore the
employer must pay for the time employees spend taking rest
breaks.4 Because it is paying for their time, employers need not
keep records of the times employees begin and end their rest
breaks, and employers can require employees to remain on the
company premises during their rest breaks.

The California Supreme Court in Brinker Restaurant Corp. v.
Superior Court (Hohnbaum) clari�ed that “major fraction” of four
hours means “any amount of time in excess of two hours.”5 The

[Section 16:23]
129 C.F.R. § 785.18; Mitchell v.

Greinetz, 235 F.2d 621, 625, 30 Lab.
Cas. (CCH) P 70140, 61 A.L.R.2d 956
(10th Cir. 1956).

2IWC Wage Order 4-2001,
§ 12(A); Cal. Code Regs. tit. 8, §§ 11010

to 11050(12)(A).
3See DLSE Manual § 45.3.2.
4IWC Wage Order 4-2001, § 12;

Cal. Code Regs. tit. 8, § 11040(12).
553 Cal. 4th 1004, 139 Cal. Rptr.

3d 315, 334 (Apr. 12, 2012).
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Court thus used a simple mathematical formula to determine the
amount of rest time due on any given day: “the number of hours
worked divided by four, rounded down if the fractional part is
half or less than half and up if it is more (a ‘major fraction’),
times 10 minutes.”6 Applying this formula, employees are entitled
to 10 minutes' rest for shifts from three and one-half to six hours
in length, 20 minutes for shifts of more than six hours up to 10
hours, 30 minutes for shifts of more than 10 hours up to 14 hours,
and so on.

On the issue of rest period timing, the Court rejected the
plainti�s' argument that an employee's �rst rest break always
must precede the meal period. The Court noted, as an example,
that an employee who works a six-hour shift would be entitled to
one rest break and one meal break, and, if one of the breaks is
taken at the two-hour point and the other at the four-hour point,
it ought not matter which type of break comes �rst.7

Turning to the plainti�s' class certi�cation request, the Brinker
Court reversed the Court of Appeal and a�rmed the trial court's
certi�cation of a rest period class, based on the unique factual
circumstances of the case. The Court found that certi�cation of a
rest break class was appropriate under plainti�s' theory that
Brinker had adopted a uniform corporate rest break policy that
violated the Wage Order by permitting only one rest break for
employees who work shifts up to seven hours, failing to give full
e�ect to the “major fraction' language” in the Wage Order.”8 The
company's written policy informed employees that they were
entitled to a rest break for each four hours that they worked,
without mentioning “or major fraction thereof.” According to the
Court, this created a class-wide issue of whether Brinker autho-
rized and permitted su�cient rest periods (for example, a second
rest break after six hours of work). According to the Court, the
fact that employees could choose not to take breaks did not create
individualized issues where the employer gave them no choice in
the �rst instance. Here, Brinker conceded the existence of its
common and uniform rest break policy, which the Court found
was su�cient to create a class issue, particularly given that the
plainti�s had supplied some evidence that rest breaks were not
always permitted.

‡ Practice Pointer: The Brinker decision illustrates the
importance that employers fully understand California's
rest break timing rules and maintain properly-worded
rest break policies that conform to those rules.

If an employer fails to provide rest periods as required by Cali-

653 Cal. 4th at 1029.
753 Cal. 4th at 1032.

8
53 Cal. 4th at 1033.
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fornia law, it must pay the employee one additional hour of pay
at the employee's regular rate of compensation for each workday
that the rest period was not provided.9 Employees are entitled to
a maximum of one rest break premium per day regardless of the
number of rest break violations that occur in a day.10 Thus, if an
employer does not provide all of the rest periods required in a
workday, the employee is entitled to only one additional hour of
pay for that workday, not one additional hour of pay for each rest
period that was not provided during that workday. As with meal
premiums, rest break premiums are “wages” for statute of limita-
tions purposes, thus enabling employees to look back three years
in court actions seeking recovery of rest break premiums.11

§ 16:24 Vacation pay

California law does not require an employer to provide its em-
ployees with either paid or unpaid vacation bene�ts.1 Instead,
vacation pay is a matter of voluntary policy or contract between
the employer and the employee.

However, when an employer provides paid vacation bene�ts to
its employees, it must treat the vacation as “wages” that are
earned, or vest, as labor is performed. Accordingly, California law
prohibits the forfeiture of accrued vacation pay.2 Thus, “use it or
lose it” policies, which require an employee to use all earned
vacation pay within a year, and prohibit the employee from car-
rying earned vacation pay over to the next year, are unlawful.3

When employees do not take the full amount of vacation that
they could have taken in a particular year, for whatever reason,
the unused vacation automatically carries over for use in a
subsequent year, assuming that the employer has not “cashed it

9Cal. Lab. Code § 226.7(b).
10United Parcel Service, Inc. v.

Superior Court, 196 Cal. App. 4th 57,
125 Cal. Rptr. 3d 384 (2d Dist. 2011).

11Murphy v. Kenneth Cole Produc-
tions, Inc., 40 Cal. 4th 1094, 56 Cal.
Rptr. 3d 880 (2007).

[Section 16:24]
12002 DLSE Manual § 15.1.2;

DLSE Opinion Letter 1987.05.14.
2Cal. Lab. Code § 227.3; see

DLSE Opinion Letter 1986.10.28 (ex-
plaining that “wages” includes accrued
vacation and �oating holidays); Suastez
v. Plastic Dress-Up Co., 31 Cal. 3d
774, 780, 183 Cal. Rptr. 846, 849, 647
P.2d 122, 3 Employee Bene�ts Cas.

(BNA) 2429, 25 Wage & Hour Cas.
(BNA) 1040, 94 Lab. Cas. (CCH) P
55356, 33 A.L.R.4th 254 (1982) (hold-
ing that vacation pay is a form of vaca-
tion pay is a form of “deferred compen-
sation,” which vests as labor is
performed, and that the right to vaca-
tion pay is protected from forfeiture
by California Labor Code § 227.3).

3See Suastez v. Plastic Dress-Up
Co., 31 Cal. 3d 774, 780, 183 Cal. Rptr.
846, 849, 647 P.2d 122, 3 Employee
Bene�ts Cas. (BNA) 2429, 25 Wage &
Hour Cas. (BNA) 1040, 94 Lab. Cas.
(CCH) P 55356, 33 A.L.R.4th 254
(1982); 2002 DLSE Manual § 15.1.4
(prohibiting “use-it-or-lose-it” vacation
policies) (citation omitted).
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out.” It cannot be forfeited. Employers must pay all accrued but
unused vacation to departing employees at time of termination.4

California employers are allowed, however, to have a policy
that places a cap on how much vacation an employee may accrue
at any one time—a so-called “maximum accrual cap” or “no ad-
ditional accrual” policy. The DLSE has endorsed the concept of a
maximum accrual cap, and California courts have approved the
use of accrual caps.5 Under an no additional accrual policy, em-
ployees who reach the cap would not accrue any additional vaca-
tion until they have taken some vacation time o� to bring their
vacation banks below the cap.

‡ Practice Pointer: The law is not entirely clear as to
how low an accrual cap employers may institute. It ap-
pears from informal enforcement guidance issued by the
California Division of Labor Standards Enforcement
(DLSE) that an employer may have a cap equivalent to
1.25 times an employee's annual vacation accrual, and
possibly lower. Under a 1.25 cap, for example, an em-
ployee who accrues four weeks (160 hours) of vacation
per year could be capped at �ve week (200 hours).
Employers should consult with legal counsel regarding
the implementation of a vacation accrual cap.

A employers may require employees to take vacation time o�
at speci�ed times if the employer provides reasonable advance
notice of the forced vacation time o�. According to the DLSE's
enforcement position, “reasonable notice” is as far in advance as
possible but “generally no less than one full �scal quarter or 90
days, whichever is greater.”6

California law treats paid personal time o� policies, allowing
employees to take a designated amount of paid time o� for any
reason (not limited to sickness), the same as vacation policies.7

Likewise, the DLSE takes the position that personal and �oat-
ing holidays are a form of vacation and should be treated in the
same manner as vacation days, provided that the paid days o�
are not tethered to a speci�c event or chain of events, and em-
ployees are permitted to use the time o� for any purpose.8 Quot-
ing from the DLSE Enforcement Manual:

DLSE has been asked on numerous occasions to give an opinion

4Cal. Lab. Code § 227.3. See
§ 16:17 for a discussion of pay at time
of termination.

5See, e.g., Boothby v. Atlas
Mechanical, Inc., 6 Cal. App. 4th 1595,
1601, 8 Cal. Rptr. 2d 600, 604, 15
Employee Bene�ts Cas. (BNA) 2030,
30 Wage & Hour Cas. (BNA) 1548 (3d

Dist. 1992); 2002 DLSE Manual
§ 15.1.4.

6DLSE Guidance Memo to sta�
dated May 31, 2005.

72002 DLSE Manual § 15.1.12;
DLSE Opin. Ltr. 1990.09.24.

8E.g., DLSE Opin. Ltr.
1986.10.28.
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regarding the di�erence between vacation wages and other leave
bene�ts. The DLSE has always opined that leave time which is
provided without condition is presumed to be vacation no matter
what name is given to the leave by the employer. Such an enforce-
ment policy insures that leave policies which are nothing more than
vacation policies under a di�erent name, are not instituted as
subterfuges to defeat the provisions of Labor Code § 227.3 and the
conclusions of the California Supreme Court in Suastez. Thus, there
must be an objective standard by which it can be established that
the leave time is attributable to holidays, sick leave, bereavement
leave or other speci�ed leave. Tying the right to take the time to a
speci�c event or chain of events such as allowing a vacation period
for the Thanksgiving weekend would su�ce to satisfy the test.9

Thus, the principles discussed above, including an employer's
obligation to pay accrued vacation at termination and its right to
establish a maximum accrual cap, apply to such personal time o�
and �oating holiday policies.

Additionally, an employer's sabbatical policy may constitute a
form of non-forfeitable vacation within the meaning of the Suastez
line of cases and Labor Code section 227.3. For example, in Paton
v. Advanced Micro Devices, Inc., 197 Cal. App. 4th 1505, 129 Cal.
Rptr. 3d 784, 161 Lab. Cas. (CCH) P 61173 (6th Dist. 2011), the
court of appeal adopted a new four-part test for determining
when a sabbatical program is not “regular vacation.” First, the
sabbatical leave must be granted infrequently (such as seven
years); second, the length of the leave must be longer than that
normally o�ered as vacation in order to achieve the employer's
purpose in maintaining the program, such as to reenergize em-
ployees; third, the sabbatical leave must be granted in addition
to regular vacation; and fourth, the sabbatical program should
incorporate some feature demonstrating that employees taking
the sabbatical are expected to return to work for the employer af-
ter the leave is over.

Applying this test to the company's sabbatical program in the
Paton case, the court overturned an award of summary judgment
for the company and remanded the case for further proceedings
at the trial court level. According to the court, the ultimate fact
to be determined is the company's purpose in establishing its
sabbatical policy. “While there are facts to support a �nding that
the sabbatical was intended as incentive to induce experienced
employees to continue working for defendant and increase their
productivity or creativity upon return to work, reasonable minds
could �nd, instead, that the leave was actually intended as ad-

92002 DLSE Manual § 15.1.12
(emphasis in original) (citations

omitted).
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ditional vacation for longer term employees.”10

Paid sick leave, unlike vacation or PTO, generally does not con-
stitute earned “wages” under California law.11 Therefore, employ-
ers are permitted to have a no-carryover, “use-or-lose” sick leave
policy, and unused sick leave need not be paid out at termination
unless company policy provides otherwise.

§ 16:25 Reporting time and call-back pay

This Section discusses “reporting time” or “show-up” pay, which
is partial compensation for a nonexempt employee who reports to
work, expecting to work a speci�ed number of hours, and is not
put to work or is not provided the amount of work expected or
scheduled. This Section also discusses “call-back” pay, which is
partial compensation where an employee must report back to
work a second time in the same workday.

a. Federal Law
The Fair Labor Standards Act (FLSA) does not require employ-

ers to pay reporting time or call-back pay. Instead, such pay may
be speci�ed in the parties' employment agreement.1

b. California Law
Under California law, a nonexempt employee who is required

to report and does report to work, but is not put to work or is
furnished less than half the employee's usual or scheduled day's
work for the day, generally must be paid for half the usual or
scheduled day's work, but in no event less than two hours or
more than four hours.2

For example, if an employee is scheduled to report to work for
an eight-hour shift and is provided only three hours of work, the
employer is obligated to pay the employee an additional hour of
reporting time pay. Only the three hours actually worked,
however, count as hours worked for overtime purposes.

Additionally, if an employer requires a nonexempt employee to
report to work a second time in any one workday, and furnishes
the employee with less than two hours of work on the second
reporting, the employer must pay the employee for two hours at
the employee's regular rate of pay.3

Exceptions to these reporting time rules exist when: (a) opera-

10197 Cal. App. 4th at 1524.
11DLSE Opinion Letter

1986.10.28.

[Section 16:25]
1See 29 C.F.R. § 778.220.

2
IWC Wage Order 4-2001, § 5(B);

Cal. Code Regs., tit. 8, § 11010(5)(A).
3
IWC Wage Order 4-2001, § 5(B);

Cal. Code Regs., tit. 8, § 11010(5)(B).
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tions cannot commence or continue due to threats to employees
or property, or when cessation of operations is recommended by
civil authorities; (b) public utilities fail to supply electricity, wa-
ter, or gas, or there is a failure in the public utilities or sewer
system; or (c) interruption of work is caused by an act of God or
other cause not within the employer's control.4

Moreover, the reporting time pay requirements do not apply to
an employee on paid standby who is called to perform assigned
work at a time other than the employee's scheduled reporting
time.5

The reference to “usual or scheduled day's work” has caused
some confusion where, for example, an employee reports to work
to attend a meeting on a day that the employees is not scheduled
to work a full shift. Two courts have recently addressed this
issue. In Aleman v. Airtouch Cellular,6 the employer required em-
ployees to attend periodic store meetings, each generally lasting
an hour to an hour-and-a-half. The meetings were scheduled in
advance. Occasionally the meetings occurred on an employee's
“o�” day, in which case the employee reported to work solely to
attend the meeting. On these days, the employer paid the em-
ployees for the time they spent attending the meetings, but did
not pay them any additional reporting time pay.

Two employees brought a putative class action, alleging that
the employer improperly failed to pay reporting pay on days when
the employees reported to work solely to attend the store
meetings. The plainti�s argued that on each of these days, the
employer owed them at least two hours' wages, the minimum
amount of reporting time pay due under the Wage Orders. The
court of appeal, however, rejected the plainti�s' argument and
found that the plainti�s were not entitled to any reporting time
pay on the days they attended these meetings. The court noted
that the meetings were scheduled in advance, and thus the em-
ployees were scheduled to work only for one to one-and-a-half
hours on the meeting days. The court noted that the meetings
always lasted at last half as long as they were scheduled to last.
In other words, if a meeting was scheduled to last 1.5 hours, the
employer never concluded the meeting and sent the employees
home fewer than 45 minutes after commencing the meeting.
Therefore, according to the court, the reporting time pay rules
never were triggered, because the employees always worked at
least “half the usual or scheduled day's work”—in this case, half

4
IWC Wage Order 4-2001, § 5(C);

Cal. Code Regs., tit. 8, § 11010(5)(C).
5
IWC Wage Order 4-2001, § 5(D);

Cal. Code Regs., tit. 8, § 11010(5)(D).

6Aleman v. AirTouch Cellular,
134 Cal. Rptr. 3d 643, 161 Lab. Cas.
(CCH) P 61215 (Cal. App. 2d Dist.
2011), review granted B231142 (March
14, 2012).

§ 16:25Selected Wage And Hour Issues

1443



of the “scheduled” day's work.
The California Supreme Court accepted the Aleman case for

review in March 2012, and thus it remains to be seen whether
the court of appeal's interpretation of the reporting time rules
will hold up.

Another case addressed a situation where an employee was
called in to attend a meeting at work that was not scheduled in
advance. In Price v. Starbucks Corp.,7 plainti�'s branch manager
called the plainti� to “come to the store to have a talk.” The
plainti� had not been scheduled to work a regular shift that day.
The plainti� reported to work and was noti�ed in a short meet-
ing that his employment was being terminated. According to the
plainti�, the meeting lasted about 45 seconds. The employer paid
him two hours' reporting time pay for that day.

In a subsequent lawsuit, the plainti� alleged that the employer
owed him more than two hours' reporting time pay. Relying on
the reference in the Wage Order to “half the usual or scheduled
day's work,” plainti� argued that the employer owed him 3.3
hours' pay, because plainti�'s regularly-scheduled shifts in the
days leading up to his termination had averaged over six hours
in length. The court of appeal, however, disagreed with the
plainti�'s interpretation and found that the employer had cor-
rectly paid him two hours' reporting time pay. The court noted
that on the day in question, the plainti� did not report to work
with the expectation that he would work a scheduled shift, but
rather was scheduled to attend a meeting for an unspeci�ed
number of hours. According to the court, the reference to “usual”
day's work in the Wage Order refers to an employee's expectation
of the hours to be worked in a customary workday, not, as here,
when employees are called in to work for a meeting on their day
o�.8

§ 16:26 Split-shift premiums
In certain circumstances, non-exempt employees are entitled to

premium pay for working a split shift. Speci�cally, the Wage
Orders state:

When an employee works a split shift, one (1) hour's pay at the
minimum wage shall be paid in addition to the minimum wage for
that workday, except when the employee resides at the place of
employment.1

The Wage Orders de�ne a “split shift” as “a work schedule, which
is interrupted by non-paid non-working periods established by

7192 Cal. App. 4th 1136, (2011).
8192 Cal. App. 4th at 1147.

[Section 16:26]
1See, e.g., IWC Wage Order
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the employer, other than bona �de rest or meal periods.”2

A California court of appeal ruled that split-shift premiums are
due only to employees who are paid at or near the minimum
wage. In Aleman v. Airtouch Cellular,3 the plainti� claimed that
his employer should have paid him split-shift premiums for �ve
split shifts that he worked. The plainti�'s base hourly rate was
$10.58 per hour. California's minimum wage at the time he
worked the split shifts was $6.75. At the relevant time, therefore,
a minimum wage worker would be entitled to $54 for eight hours
of work (8 × $6.75), but plainti� always received at least $84.64
for eight hours of work (8 × $10.58).

Under these circumstances, the court of appeal ruled that
plainti� was not entitled to a split-shift premium, because his
total pay for each workday exceeded the minimum wage by more
than $6.75. The court agreed with the employer's argument that
Section 4(C) of the Wage Order means that employees are entitled
to one hour at the minimum wage in addition to the minimum
wage for that workday—not the employee's regular wage for that
workday.4

A federal district court reached the same interpretation in an-
other case, Galvez v. Federal Express Inc.5 Consequently, under
the interpretations of these two courts, if a non-exempt employee
works split shifts totaling eight hours at the current California
minimum wage of $8 per hour ($64 for the day), the employee
would be entitled to a split-shift premium of $8. An employee
who is paid $8.50 per hour for eight hours of work and thus earns
$68 for the day would be entitled to a split-shift premium of $4
for that day (the di�erence between $68 and $72). An employee
who earns $72 or more for an eight-hour day would not be entitled
to any split-shift premium, because the employee's total pay for
the day exceeded the minimum wage by $8 or more.

However, the California Supreme Court has accepted review of
the Aleman decision, and thus it remains to be seen whether the
court of appeal's interpretation of Section 4(C) will stand.

One court has held that an employee may waive split-shift
premium pay, and that an agreement waiving the premium is
valid even if the employer requires it as a condition of

4-2001, § 4(C).
2IWC Wage Order 4-2001, § 2(Q).
3Aleman v. AirTouch Cellular,

134 Cal. Rptr. 3d 643, 161 Lab. Cas.
(CCH) P 61215 (Cal. App. 2d Dist.
2011), review granted and opinion

superseded, 139 Cal. Rptr. 3d 2, 272
P.3d 975 (Cal. 2012).

4
202 Cal. App. 4th at 133.

52011 WL 1599625 (N.D. Cal.
2011).
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employment.6

§ 16:27 Reimbursement of expenses

a. Federal Law

The Fair Labor Standards Act (FLSA) does not expressly
require an employer to reimburse employees' work-related
expenses. Therefore, employees have no substantive right under
the FLSA to be reimbursed for a particular expense that they
incur, as long as their employer pays them the federal minimum
wage and overtime in each workweek. Congress has left most is-
sues of expense reimbursement to state law and to the federal
tax laws allowing some employees to declare deductions for
certain unreimbursed business expenses.

However, expense reimbursement issues come into play under
the FLSA when non-exempt employees do not receive full mini-
mum wage or statutory overtime “free and clear” because of hav-
ing to bear a business expense out of their own pocket. The
Department of Labor (DOL) has stated in its opinion letters that
an employer may not lawfully require an employee to pay for an
expense of the employer's business if doing so reduces the
employee's pay below any statutorily-required minimum wage or
overtime premium pay. In an opinion letter dated February 16,
2001, the DOL stated: “For example, tools of the trade and other
materials or equipment incidental to carrying on the employer's
business, and the cost of uniforms or other equipment where the
nature of the business or work requires the employee to have
them, are considered business expenses of the employer that do
not qualify as [payments that may be counted as a part of wages
statutorily due].”1

Consequently, the failure to reimburse an employee for certain
business expenses—or a requirement that the employee “kick
back” to the employer certain business expenses—can constitute
a violation of the FLSA in certain limited circumstances.

b. California Law
In California, an employer's obligation to reimburse or

indemnify employees for business expenses is governed by Cal.
Lab. Code § 2802. Section 2802 requires that an “employer shall

6Leighton v. Old Heidelberg, Ltd.,
219 Cal. App. 3d 1062, 1074–75, 268
Cal. Rptr. 647, 655 (2d Dist. 1990).

[Section 16:27]
1DOL W&H Op. Ltr.

FLSA2001-7 (Feb. 16, 2001).
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indemnify his or her employee for all necessary expenditures or
losses incurred by the employee in direct consequence of the dis-
charge of his or her duties, or of his or her obedience to the direc-
tions of the employer, even though unlawful, unless the employee,
at the time of obeying the directions, believed them to be
unlawful.”2 The term “necessary expenditures or losses” includes
“all reasonable costs, including, but not limited to, attorneys' fees
incurred by the employee enforcing the rights granted by [section
2802].”3

An employee's right to reimbursement of such expenses is non-
waivable, and any contract or agreement, express or implied,
that purports to require an employee to waive the bene�ts of Sec-
tion 2802 is null and void.4 The remedies available for a violation
of section 2802 include interest, costs and attorneys' fees.5

In short, an employer has an obligation to indemnify an em-
ployee for all expenditures that are: (1) incurred in direct conse-
quence of the performance of his or her job duties; (2) “neces-
sary”; and (3) “reasonable.” There is no obligation to pay for all
expenditures that an employee incurs in the performance of his
or her job duties. Whether an expenditures is “necessary” under
Section 2802 requires an inquiry into what is “reasonable under
the circumstances,” and the “reasonableness . . . must turn on
its own facts.”6

Some courts have held that an employer's duty to reimburse
employees for work-related expenses under Section 2802 is trig-
gered when the employer “either knows or has reason to know
that the employee has incurred a reimbursable expense.” See
Stuart v. RadioShack Corp.7 There, the court rejected the
employer's argument that an employee must �rst request
reimbursement before the duty is triggered.

Section 2802 obligates an employer to pay an employee's
defense costs, including attorneys' fees, in defending a lawsuit
brought against the employee for conduct that arose out of the
employee's employment, whether or not the underlying action
against the employee was well-founded.8 If an employer declines
to pay those defense costs and the employee sues the employer

2Cal. Lab. Code § 2802(a).
3Cal. Lab. Code § 2802(c).
4Cal. Lab. Code § 2804; Edwards

v. Arthur Andersen LLP, 44 Cal. 4th
937, 953 (2008) (“[A] contract provi-
sion releasing ‘any and all claims’ gen-
erally does not encompass non-
waivable statutory protections, and in
particular does not implicitly apply to
an employee's right to indemni�cation

from the employer.”).
5Cal. Lab. Code § 2802(b), (c).
6Grissom v. Vons Companies,

Inc., 1 Cal. App. 4th 52, 58, 59 n.4
(1991).

7641 F. Supp. 2d 901, 903 (N.D.
Cal. 2009).

8Jacobus v. Krambo Corp., 78
Cal. App. 4th 1096, 1105–06 (2000).
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for indemni�cation, the employee's attorneys' fees and costs in
the indemni�cation action also are recoverable under Section
2802.9

Section 2802 covers the full panoply of other reasonable and
necessary expenses that an employee may incur. For example,
the California Division of Labor Standards Enforcement (DLSE)
has opined in a series of opinion letters that:

E an employer's use of the then-current IRS mileage rate is
“presumptively reasonable” to cover the operating costs of
the employee's personal vehicle when used on company busi-
ness travel, subject to an employee's right to prove that the
actual costs of maintaining and operating the vehicle on
company business exceeded the IRS rate, in which case an
employee is entitled to the additional amount;10

E an employer may not require employees to purchase automo-
bile insurance at their own expense;11

E an employer may not require employees to receive their
expense reimbursement payments by direct deposit, because
this could necessitate that employees incur bank fees in or-
der to have a bank account;12

E an employer must reimburse employees for the cost of
obtaining safety certi�cation as part of the employer's
mandatory safety orientation program;13 and

E an employer generally is not required to pay the training
costs for an employee to become licensed to sell life insur-
ance, where the licensure is a requirement of the state or lo-
cality, but a duty to indemnify exists if the license or certi�-
cation is the employer's own requirement.14

Additionally, under the IWC Wage Orders, an employer must
pay the cost of purchasing and maintaining uniforms required by
the employer, de�ned as “wearing apparel and accessories of
distinctive design and color.”15 When tools and equipment are
required by the employer or necessary to the performance of a
job, the employer must pay the cost of such tools and equipment,
except that it may require employees to furnish “hand tools and
equipment customarily required by the trade or craft.”16 An
employer may require a reasonable deposit as security for the
return of uniforms, tools or equipment furnished by the employer

9Cal. Lab. Code § 2802(c);
Douglas v. Los Angeles Herald-
Examiner, 50 Cal. App. 3d 449, 465
(1975).

10DLSE Op. Ltr. 1998.11.05.
11DLSE Op. Ltr. 1993.02.22-3.
12DLSE Op. Ltr. 1997.03.21-2.

13
DLSE Op.Ltr. 1993.01.19-2.

14
DLSE Op. Ltr. 1994.11.17.

15
E.g., I.W.C. Wage Order 4-2001

§ 9(A).
16

E.g., I.W.C. Wage Order 4-2001
§ 9(B).
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if the employer adheres to certain procedures speci�ed in the
Wage Order. In such a case, with prior written authorization, the
employer may deduct the cost of unreturned items from the
employee's �nal check. No deduction can be made for normal
wear and tear.17

§ 16:28 The Private Attorneys General Act
Since January 2004, a California law has been in e�ect that

has signi�cantly increased the volume of wage-hour litigation
brought against California employers. The Labor Code Private
Attorneys General Act of 2004 (SB 796) (“PAGA”)1 allows ag-
grieved employees to sue employers for civil penalties for the
violation of almost any Labor Code provision other than the work-
ers' compensation provisions. In addition to their other remedies,
aggrieved employees are entitled to retain 25% of any civil penal-
ties so awarded and to recover their attorneys' fees and costs.
The remaining 75% of any penalty award goes to the State of
California's general fund (50%) and the State's Labor and
Workforce Development Agency (25 percent). Under prior law,
civil penalties could be collected only by a state agency and, as a
practical matter, were seldom imposed. Under PAGA, the civil
penalty for any Labor Code violation that does not already have
an assigned penalty amount will be $100 per pay period for a
�rst violation and $200 per pay period for any subsequent
violations.2

Employees claiming to be aggrieved may sue under PAGA not
only on their own behalf, but on behalf of all similarly-situated
current and former employees. Importantly, the California
Supreme Court has held that a plainti� need not bring a PAGA
representative action as a class action. Arias v. Superior Court.3

This means that plainti�s can pursue a PAGA claim on behalf of
other aggrieved employees even without obtaining an order grant-
ing class certi�cation—or even if a motion for class certi�cation
pertaining to the underlying Labor Code claims has been denied.
As the Supreme Court noted, rulings regarding civil penalties in
representative actions will bind all persons covered by the repre-
sentative action as well as state labor law enforcement agencies.4

The Arias court also stated that, by invoking collateral estoppel,
non-party employees covered by a PAGA action could, in a sepa-
rate action, use a PAGA judgment against the employer to obtain
non-penalty remedies for the same Labor Code violations alleged

17E.g., I.W.C. Wage Order 4-2001
§ 9(C).

[Section 16:28]
1Cal. Lab. Code §§ 2698 et. seq.

2Cal. Lab. Code § 2699(f)(2).
3Arias v. Superior Court, 46 Cal.

4th 969, 980–87 (2009).
446 Cal. 4th at 986.
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in the PAGA action.5 Therefore, a representative action under
PAGA can have a signi�cant impact beyond the civil penalties
themselves.

PAGA generally requires plainti�s to exhaust certain adminis-
trative remedies before they can pursue a PAGA claim in court.
Speci�cally, they must notify the employer and the Labor and
Workforce Development Agency (LWDA) of their complaint in
writing, by certi�ed mail. For certain types of Labor Code viola-
tions, the employer may “cure” the violation within 33 calendar
days and thereby avoid the imposition of penalties. In any case,
the LWDA may investigate the alleged violation and issue an ap-
propriate citation or determine that no citation will be issued. If
the agency takes no action within 33 days, or noti�es the
complainant within that time that it does not intend to investi-
gate—as is usually the case—the complainant may then pursue
the claim for PAGA penalties in court.

Under PAGA, penalties may not be awarded for certain techni-
cal violations of the Labor Code, such as posting violations or
failure to comply with �ling or notice requirements, except for
mandatory payroll and workplace injury reporting.6 Additionally,
in cases that are litigated under PAGA, courts have the discre-
tion to award a lesser amount than the maximum civil penalty if,
based on the facts and circumstances of the case, to do otherwise
would result in an award that is unjust, arbitrary and oppres-
sive, or con�scatory.7

‡ Practice Pointer: PAGA has spawned a tremendous
volume of class-action-type litigation challenging the
most technical violations of the Labor Code. PAGA suits
are �led in California virtually every business day. As a
result, it is critical that employers audit their overall
wage-and-hour practices and take the necessary preven-
tive steps to protect against this litigation.

546 Cal. 4th at 986–987.
6Cal. Lab. Code § 2699(g)(2).

7Cal. Lab. Code § 2699(e)(2).
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