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Flaws Of The 2-Step FLSA Certification Process

 

Law360, New York (October 18, 2012, 5:36 PM ET) -- In
an age of congested court dockets, overworked judges
and clerks and multiplying high-profile wage and hour
class action lawsuits, one would think that the last thing a
federal court would be interested in doing would be
actively soliciting hundreds or even thousands of
individual plaintiff wage and hour lawsuits to flood their
courtrooms.

Yet, that is exactly what district courts across the country
are doing in the Fair Labor Standards Act context under
the district court-created “approve now and worry later”
two-step certification process for FLSA collective actions.

The FLSA itself does not provide for a two-step
certification process, much less the “lenient standard” that
the district courts have invented for conditionally certifying
FLSA collective actions and inviting potentially thousands
of people into the courtroom.

Furthermore, nothing in the FLSA’s legislative history or
its extensive regulations provide for such a standard. The
Supreme Court also has never sanctioned such an approach or even addressed the
“lenient standard” favored by many district courts. (Indeed, in Wal-Mart Stores Inc. v.
Dukes, 131 S.Ct. 2541, 2551 (2011) — which, albeit, addressed Rule 23 class actions
rather than FLSA collective actions — the Supreme Court mandated that the district
courts apply a “rigorous” standard before certifying a class.)

Moreover, when the district court invites these individuals to opt in to the plaintiff’s case,
the court may not be able to effectively “dis-invite” those individuals later on in the case.
Two cases illustrate this point: In the first, the U.S District Court for the Southern District
of New York, which had conditionally certified a collective action involving call center
workers (under the “lenient standard” for court solicitation of potential plaintiffs),
subsequently decertified it more than two years later but not before approximately 40
other employees had opted in to the action pursuant to the court’s invitation.[1]

Because the statute of limitations for an opt-in claim is tolled as of the date that the opt-in
had filed his consent, and the opt-in can refile his claim after the decertification (dismissal
of an opt-in claim is without prejudice), the district court was left with 40 individual
lawsuits. Indeed, the plaintiff’s attorney — after having used the court’s assistance in
soliciting these potential clients — was quoted as vowing to now file “dozens of individual
cases” on behalf of his newly found clients.[2]
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The second, and perhaps the best case study of why the conventional “approve now and
worry later” two-step process is unworkable, is the decision in Acevedo v. Allsup’s
Convenience Stores Inc. 600 F.3d 516 (5th Cir. 2010). There, the U.S. District Court for
the Northern District of Texas had conditionally certified an FLSA suit under the “lenient”
standard.

Following notice, more than 1,000 plaintiffs who worked in 300 different stores opted in.
After discovery, however, the district court realized that the claims were too dissimilar to
be tried as one representative action. Consequently, the district court decertified the
collective action.

The plaintiff’s counsel then filed a separate suit on behalf of approximately 800 of the opt-
ins, asserting the same claims as in the prior case. Finding these plaintiffs too dissimilar
for joinder under Rule 20, the district court dismissed the case. On appeal, the Fifth
Circuit held that the district court could not dismiss the case, and the claims would have
to be separately handled by the court on a store-by-store basis.

In short, the district court, having initially invited, under the “lenient” two-step certification
approach, 800 plaintiffs who worked in 300 different stores, ended up potentially adding
hundreds of cases — and hundreds of separate trials — to its docket.

In light of that case-management horror story, it is not surprising that the Fifth Circuit
expressly reemphasized that it has never adopted the two-step process for certifying
FLSA collective actions: “We have not ruled on how district courts should determine
whether plaintiffs are sufficiently ‘similarly situated’ to advance their claims together.”
Acevedo, 600 F. 3d at 518-19.

Not only has the U.S. Supreme Court never endorsed this “lenient” standard for
certification of FLSA collective actions, but it has also implied that district courts must be
cautious exercising their inherent power to authorize notice in collective action cases:
“Our decision does not imply that trial courts have unbridled discretion in managing [Age
Discrimination in Employment Act] actions. Court intervention in the notice process for
case management purposes is distinguishable in form and function from the solicitation of
claims.” Hoffmann-La Roche v. Sperling, 493 U.S. 165, 174 (1989) (approving inherent
power of district courts to authorize notice in collective actions under ADEA).

Indeed, while critics of the two-step FLSA certification process have voiced a number of
concerns (e.g., that district courts are running roughshod over Federal Rules of Civil
Procedure (FRCP) 20 and FRCP 23 through their own manufactured rules regarding
collective actions), the more fundamental problem is that the district courts, in “leniently”
sending out court-authorized notices to potential class members, run directly afoul of the
Supreme Court’s admonition in Hoffmann-LaRoche: namely, that courts are not in the
business of soliciting claims.

Not only is solicitation of claims (as opposed to case management) directly contrary to
judicial neutrality, but “leniently” inviting hundreds or thousands of plaintiffs into a
courtroom and then leaving them to their (and their lawyers) own devices also turns “case
management” on its head.

How did this two-step process come about? It is derived from a pre-Hoffmann-
LaRoche ADEA case: Lusardi v. Xerox Corp., 118 F.R.D. 351 (D.N.J. 1987). Under the
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ADEA, there is a charge-filing rule; thus, a court that determines at the close of discovery
that the invited ADEA plaintiffs do not have a single coherent claim can dismiss those
invited plaintiffs, who would then need to file a charge with the Equal Employment
Opportunity Commission (and, as a practical matter, most, if not all, such charges would
be time barred, since a charge must be filed within 180 days of the alleged violation).

In other words, none of the invited plaintiffs can refile a separate claim because none had
filed a charge; their only direct ticket to court had been to “piggyback” on the named
plaintiff’s ADEA charge.

On the other hand, there is no charge-filing requirement under the FLSA, so importing the
two-step process to FLSA actions invites plaintiffs to the courthouse whom the court may
not be able to effectively later dismiss at the close of discovery. Moreover, under the
FLSA (unlike the ADEA), the statute of limitations is tolled as of the date the plaintiff opts
in to the case.

In short, the two-step process, whereby district courts “leniently” solicit potential plaintiffs,
is routinely invoked by the district courts without any analysis as to whether it makes any
sense. It appears to be taken as a “given,” even though there is nothing in the FLSA that
speaks of a “lenient” standard for collective actions and even though the Supreme Court
in Dukes has directed the district courts to apply a “rigorous” standard in certifying Rule
23 class actions. The circuit courts also have not addressed the issue head-on and,
instead, have permitted this two-step process without analysis.[3]

Given this “lenient” standard of FLSA collective action certification applied by many
courts, it should come as no surprise that FLSA filings keep going up and up. Earlier this
year, Federal Judicial Caseload Statistics reported that the number of new FLSA suits
filed in federal court between 2010 and 2011 increased by more than 15 percent.[4]

Lured in part by the especially attractive two-step certification process, plaintiffs’ attorneys
are eager to file lawsuits in the FLSA context, sometimes all but assured to clear the
hurdle of conditional certification, even if this ends up creating a logistical nightmare for
the courts and the specter of thousands of individual lawsuits that would otherwise would
not have been brought.

So, what is the correct standard that courts should be employing in determining whether
to certify an FLSA collective action? “Similarly situated” — which is the explicit statutory
standard under the FLSA for collective actions (29 U.S.C. § 216(b)) — must be
interpreted in terms of the issue to be addressed in the particular FLSA case.

Put more practically, the test is simply this: if the court invites other plaintiffs to join the
named plaintiff, will those new class members also have to testify to resolve their claims?
If so, collective action should be rejected.

This is confirmed by the Supreme Court’s articulation of why (and, as a result, when)
collective actions are permitted in the first place: “The judicial system benefits by efficient
resolution in one proceeding of common issues of law and fact arising from the same
alleged … activity.” Sperling, 493 U.S. at 170.

This need for a practical and evidence-driven approach to authorizing collective actions is
made unmistakable by the Supreme Court’s follow-up comments that this is all about the
district court’s obligation for “early judicial intervention in the management of litigation.” Id.
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at 171.

And the burden of establishing the appropriateness of collective action, like any other
motion, ought to be on the moving party, i.e., the plaintiff who is seeking to utilize the
court’s inherent power to invite others to court.

--By Marc E. Bernstein and Alexander W. Wood, Paul Hastings LLP

Marc Bernstein is a partner and Alexander Wood is an associate in the New York office of
Paul Hastings.

The opinions expressed are those of the authors and do not necessarily reflect the views
of the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates.
This article is for general information purposes and is not intended to be and should not
be taken as legal advice.

[1] Seward v. IBM Corp., No. 7:08-cv-03976 (S.D.N.Y.).

[2] IBM Call Center Class Decertified For Lack Of Commonality, Law360, March 12, 2012.

[3] E.g., Myers v. Hertz Corp., 624 F.3d 537, 555 (2d Cir. 2010) (“the district courts of this
Circuit appear to have coalesced around a two-step method, a method which, while again
not required by the terms of the FLSA or the Supreme Court cases, we think is sensible”).

[4] http://www.uscourts.gov/Viewer.aspx?
doc=/uscourts/Statistics/FederalJudicialCaseloadStatistics/2011/tables/C02Mar11.pdf
(last accessed October 4, 2012).
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