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by Patrick W. Shea and Ethan Lipsig 

On March 30, 2005, a federal district court 
judge in Pennsylvania enjoined publication of new 
rules proposed by the EEOC that would have 
exempted employers from liability under the Age 
Discrimination in Employment Act (“ADEA”) for 
coordinating retiree health benefits with Medicare.  
AARP v. EEOC, Civ. No. 05-CV-509 (E.D. Pa. 
March 30, 2005).

The genesis of this controversy was the Third 
Circuit’s decision in Erie County Retiree Ass’n v. 
County of Erie, 220 F.3d 193 (3d Cir. 2000), which 
found that an employer violated the ADEA by pro-
viding more generous retiree benefits to early retir-
ees who were not Medicare eligible than to older 
retirees covered by Medicare.  The only defense 
recognized by the Third Circuit as available to an 
employer in this situation was compliance with the 
equal benefits/equal cost rule set forth in 29 U.S.C. 
§ 623(f)(2)(B)(i), which can be challenging.  The 
Third Circuit’s decision was initially supported by 
the EEOC, which adopted the Court’s ruling as 
part of its national enforcement policy.  

The ruling sent tremors through the employer 
community.  Prior to this decision, a fair number 
of employers provided some form of retiree health 
benefits to early retirees, but lesser or no benefits 
to Medicare-eligible retirees age 65 or older.  One 
low-cost way for these employers to avoid the kind 
of discrimination found in Erie County would be 
to eliminate retiree health care benefits for both 
groups.  Realizing this risk, the EEOC did not 
change its position that retiree health coordination 
with Medicare (or a comparable state health plan) 
violated the ADEA if older retirees receive lesser 
benefits than younger retirees, but it proposed issu-
ing a regulation pursuant to its authority under 29 
U.S.C. § 628 to exempt employers from liability 

for engaging in this practice.  The regulation was 
supported by a broad coalition of employers, labor 
unions and health insurers.

The AARP filed suit seeking to enjoin publication 
of the new regulation.  On March 30, 2005, Judge 
Anita Brody granted the requested relief.  She 
expressed sympathy for the policy concerns identi-
fied by the EEOC, noting that:

The EEOC argues persuasively that without 
this exemption, employers will reduce or 
eliminate health benefits for all retirees, no 
matter what their age.

Nevertheless, she held that the decision in Erie 
County was based on a clear and unambiguous 
expression of Congressional intent.  She concluded 
that the EEOC lacked the authority to use its rule-
making and exemption power under the ADEA to 
change this result.  

The EEOC has indicated that it will appeal this 
decision to the Third Circuit.  There would appear 
to be substantial grounds to support such an 
appeal.  To begin with, it is arguable whether the 
original Third Circuit decision in Erie County 
was actually based on clear and unambiguous 
Congressional intent.  Indeed, in deciding to apply 
the ADEA to health benefits that were provided 
exclusively to retirees after their employment had 
ceased, the Third Circuit acknowledged substantial 
legislative history that was directly to the contrary.  
The trial court’s determination that the EEOC has 
authority to grant exemptions to the ADEA only 
when consistent with Congress’s intent in enacting 
the underlying statute also appears curious.  The 
ADEA on its face gives the Commission the broad 
authority to “establish such reasonable exemptions 
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to and from all provisions of [the ADEA] as it may find 
necessary and proper in the public interest.”  29 U.S.C. 
§628.  It is difficult to reconcile this broad language with 
the limits imposed by the trial court.  

Pending resolution of the EEOC’s appeal, however, 
employers, particularly those with operations in the Third 
Circuit, would be well served to ensure that their retiree 
health benefit plan provides benefits to retirees age 65 or 
over which, when combined with those benefits available 
under Medicare, are at least as valuable as those provided 
to younger retirees.  Failure to do so carries a risk that an 
employer may be required to pay damages equal to the 
benefit differential, an additional amount equal to this 
sum as liquidated damages, and attorneys’ fees. 

For questions concerning this issue, please feel to contact 
the authors:  

Ethan Lipsig 213 683 6304
ethanlipsig@paulhastings.com
  
Patrick W. Shea 203 961 7403
patrickshea@paulhastings.com  
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