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Increasingly, federal, state, and local regula-
tors are requiring both large and small 
construction sites to obtain permits and
implement storm water management plans
that may have long-term impacts on the
physical layout of sites.  To allow greater
certainty in development and to avoid costly
last-minute design changes, owners, 
developers, designers, and contractors should
consider storm water management require-
ments early in the construction process as
they plan, design, and bid both large and
small projects.

Much like large construction sites, the 
operators of small construction sites are now
subject to storm water regulatory and 
permitting schemes.  Operators of small 
construction sites must determine (1) if the
federal final rule or any other state or local
storm water requirements applies to their
construction sites, (2) what steps they must
take in order to obtain and implement a 
federal or state permit, (3) if waivers are
available and whether they qualify for a
waiver, and (4) what short-term and 
long-term best management practices are
appropriate for their construction site.

New efforts are being made to reduce
storm water runoff from small con-
struction sites which, like industrial
activity, municipal sewage treatment
plant discharges, and large 
construction sites, can adversely affect
rivers, lakes, and streams. On July 1,
2003, the U.S. Environmental
Protection Agency (“EPA”) issued a
new storm water discharge permit for
construction sites, including “small”
construction sites (those that disturb
between one and five acres of land)

and “large” construction sites (those
that disturb greater than five acres of
land), that replaces the 1998 permits,
which covered only large construction
sites. Sites less than one acre are also
covered if they are part of a larger
common plan of development or sale
with a total planned disturbance
between one acre and five acres.

EPA implements the storm water 
programs in five states (i.e., Alaska,
Idaho, Massachusetts, New Hampshire
and New Mexico), the District of
Columbia, Indian Country, and several
U.S. territories. EPA has authorized
the 45 remaining states to implement
the National Pollution Discharge
Elimination System (“NPDES”) or
their own programs, which must, at a
minimum, meet the requirements of
the federal regulations.

With its new storm water discharge
permit, EPA joins 40 states that have
already promulgated such permits.
EPA previously stated that its
enforcement of construction storm
water permits was a low priority.
However, now that the EPA and the
vast majority of the states have prom-
ulgated the storm water requirements
for small construction sites, it is likely
that the regulators will take a more
aggressive approach towards 
enforcement. Failure to abide by the
new storm water rules can result in
penalties of up to $27,500 per day.

Furthermore, construction projects in
the five remaining states with 
permitting authority that still have not 
promulgated the new requirements

and permits (i.e., Michigan,
Minnesota, Nebraska, New Jersey and
Wisconsin) may be vulnerable to
third-party citizen suits under the
Clean Water Act unless developers
obtain individual permits or voluntarily
adhere to the existing permit require-
ments for large construction sites.

Generally, the permitting process 
and the permit conditions for small
construction sites are similar to the
existing requirements for large 
construction sites. This Client Alert
will summarize the permit 
requirements and best management
practices associated with storm water
pollution prevention plans for small
construction sites.

Permit Requirements
Storm water “discharges” associated
with construction activities that need
permits include such common tasks
as clearing, grading, excavating, road
building, and construction of
residential houses, office buildings,
or industrial buildings. Routine 
maintenance, however, does not 
need a permit.

Construction “operators” are respon-
sible for obtaining the permit. The
federal rules include two categories of
“operators:” those who have 
operational control of construction
project plans and specifications (e.g.,
landowner, developer) and those who
have day-to-day operational control of
activities necessary to ensure compli-
ance with a storm water pollution
prevention plan (e.g., contractor).
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Many state programs (e.g., New York’s
and California’s) more narrowly
define “operators” to mean only the
person(s) who owns or leases the
property on which the construction
activity is occurring.

Under the federal program, if one
operator assumes complete responsi-
bility for the permit (e.g., general con-
tractor), only one permit is needed;
however, where more than one party
is responsible for operational control
at a site (e.g., landowner and various
trade contractors), those parties can
apply for permit coverage as “co-
permittees.” Regardless, EPA and the
states encourage cooperation between
all parties at the site to ensure that
adequate storm water pollution 
prevention is provided.

There are two permit options: a 
general permit or a site-specific 
individual permit. Permits must be
obtained prior to commencing 
construction. EPA and most states
strongly encourage the use of a 
general permit, because it prescribes
one set of requirements for all 
operators, unlike individual permits,
which are based on site-specific water
quality data and require unique 
requirements for a given site.

Operators notify agencies of their
intent to comply with general permit
conditions by filing a Notice of
Intent (“NOI”). Once the site is 
stabilized or another operator assumes
control of the site, permittees notify
agencies of their intent to close the
permit by filing a Notice of
Termination (“NOT”). Copies of the
NOI, NOT and all other documents
required by the permit must be
retained for at least three (3) years
from the date permit coverage expires
or is terminated.

Permit waivers are available for small
construction sites that are highly
unlikely to have a negative impact on
water quality. EPA may waive permit

requirements for small construction
sites where operators certify any one
of the following three conditions:
(1) a low rainfall erosivity factor 
during the period of construction
makes water quality protections
unnecessary, (2) a “total maximum
daily load” assessment determined
that water quality protections are not
necessary, or (3) an equivalent analysis
determined that water quality protec-
tions are not necessary. These
waivers are only available to small
construction sites subject to federal
permits. They are not available to
large construction sites or under all
state programs.

Storm Water Pollution
Prevention Plans
The main substantive obligation of
the general permit is the development
of a storm water Pollution Prevention
Plan (“PPP”) that must be prepared
prior to submission of an NOI. In
addition, PPPs must be amended
whenever there is a change in design,
construction, operation or 
maintenance at the construction site
that could have a significant effect on
the discharge.

PPPs are site-specific documents that
include:

 identification of all operators and 
the areas of the site where each 
operator has control;

 description of the nature of the 
construction activity;

 detailed site map;

 identification of potential storm 
water discharges;

 overview of the best management 
practices (“BMPs”) to minimize 
the discharge of pollutants from 
a site;

 discussion of erosion, sediment,
and storm water management 
controls both during and after 
construction;

 schedules for regular inspections 
of storm water management 
controls and disturbed areas not 
yet stabilized (e.g., inspecting every 
seven calendars days or, in the 
alternative, inspecting every 14 
calendar days and within 24 hours 
of a storm event); and

 signatures of the operator(s) 
submitting the NOI.

BMPs can have impacts on the 
physical layout of a development
both during and after construction.
As a consequence, BMPs should not
be considered mere afterthoughts
during project design. Owners,
developers, designers and contractors
would be wise to consider BMPs 
during the planning, bidding and 
construction phases of development
when the costs and design impacts
can be minimized.

BMPs for small construction sites
may include:

 minimizing soil disturbance;

 preserving natural vegetation;

 practicing good housekeeping 
(e.g., providing waste receptacles,
locating and control equipment 
maintenance and wash down areas 
on-site, properly storing chemicals,
paints, and solvents); and

 implementing erosion and 
sediment control measures 
(e.g., sandbags or hay bales).

In some states, the permit may
require permanent BMPs such as 
preserving pervious surfaces (e.g.,
grass or gravel courtyards, medians),
reducing the impervious surface area
(e.g., replacing large flat parking lots
with multi-tier structures on smaller
footprints) or adding swales or 
detention basins. Even where permits
are required, state and local zoning
and building codes may require 
certain additional erosion and 
sediment controls.



Assistance
Paul Hastings’ environmental attor-
neys have significant experience
assisting clients comply with federal
and state storm water programs. Our
attorneys are available to assist clients
with obtaining coverage permits for
construction sites – large or small –
and general industry. Should the 
circumstances require an individual
permit, our attorneys can assist our
clients with negotiating the terms

with the appropriate regulatory
authority. We also are available to
oversee the preparation of PPPs and
BMPs.

Zachary R. Walton, Judith A. Fraser and
Desirée C. Giler are in our
båîáêçåãÉåí~ämê~ÅíáÅÉdêçìé.  For
more detailed information on this or other
storm water requirements or if you have any
questions or need advice, please contact any
of the following Paul Hastings attorneys:

p~åcê~åÅáëÅçlÑÑáÅÉ

Zachary R. Walton (415) 856-7076
zacharywalton@paulhastings.com

t~ëÜáåÖíçåIaK`KlÑÑáÅÉ

Judith A. Fraser (202) 508-9533
judithfraser@paulhastings.com

kÉïvçêâlÑÑáÅÉ

Desirée C. Giler (212) 318-6262
desireegiler@paulhastings.com
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