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Stemming in part from the allegations
that Enron Corporation violated the
ownership requirements of qualifying
facilities (“QFs”) under the Public
Utility Regulatory Policies Act of
1978 (“PURPA”), the Federal Energy
Regulatory Commission (“FERC”)
had previously made statements that
it was reviewing all filings involving
certifications, recertifications and
applications of QFs. FERC has now
taken the next step. On June 19,
2003, the FERC Staff issued a series
of letters to a number of QFs
informing them of an audit and
requesting affidavits and statements
regarding ownership.

In these letters, FERC Staff has
requested a sworn affidavit confirming
(1) the current accuracy of ownership
information contained in a specific QF
filing with the FERC; (2) that the
facility is still not controlled or owned
more than 50 percent by an electric
utility, or electric utility holding 
company, or a combination thereof;
(3) that the facility meets the owner-
ship requirements of the FERC’s 
regulations and the enabling statutes;
and (4) that any transfers of owner-
ship referred to in the filing did in
fact occur as described in that filing.
FERC Staff also requests that such
representations be documented with
narrative explanations of the current
control over and ownership of the
facility, a corporate ownership chart(s)
showing all upstream owners of the
facility (and identifying those that are
electric utilities or electric utility 

holding companies), and evidence
showing that any reported transfers
of ownership have occurred. In these
letters, FERC Staff has also requested
a description of any changes to the
ownership of the QF since the filing
referenced by FERC Staff along with
supporting documentation of such
changes.

Background on QFs
A QF must be “owned by a person
not primarily engaged in the genera-
tion or sale of electric power (other
than electric power solely from
cogeneration facilities or small power
production facilities).” A QF “is 
considered to be owned by a person
primarily engaged in the generation or
sale of electric power if more than 50
percent of the equity interest in the
facility is held by an electric utility or
utilities, or by an electric utility hold-
ing company, or companies, or any
combination thereof.” An electric
utility is any entity that sells electric
energy. Thus, no more than 50 
percent of the equity interest in a QF
may be held, directly or indirectly
through subsidiaries, by electric 
utilities and/or electric utility holding
companies (collectively, electric utility
entities). In determining the equity
interest, FERC looks to the owner-
ship, the stream of benefits which
flow from the facility, as well as to the
exercise of control. Accordingly, in
order for the facility to maintain its
QF status, electric utility entities may
not have more than 50 percent of the

stream of benefits over the life of the
facility (on a present value basis), and
50 percent of the ownership or 
control over the facility.

Impact of FERC’s Audit
Under FERC’s regulations, a small
power production or cogeneration
facility is a QF if it meets FERC’s
ownership and technical requirements
for QFs. The owner, operator, or
their legal designees or representatives
of a QF should file either a notice of
self-certification or an application for
certification of qualifying status to
comply with FERC’s regulations. The
information that is now being
required from QFs, as a result of the
recent audit letters will enable FERC
to determine whether the QF in 
question is still in compliance with
FERC’s ownership requirements.
While FERC has not stated what
action it will take if a QF has not
complied with its regulations, it is
possible that such QF certification
could be revoked. Such a revocation
could impact an owner or operator of a
facility on a variety of levels, including,
but not limited to, financing agreements
between the QF and its lenders and
power purchase agreements between
the QF and a utility purchasing the
QF’s power. Such impacts could be
significant, depending upon the actual
language in the contracts regarding
what impact revocation may have on
the financing arrangements and the
continued obligation to buy power
under the power purchase agreement.
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QFs may also be afforded some grace
period by FERC to allow the QF to
organize its ownership structure so
that it does comply.

What Steps Should Be Taken?

QFs in receipt of these audit letters
from FERC should of course supply
the information required and take
appropriate actions. Other QFs
should also consider reviewing their
filings with FERC to ensure that they
are up-to-date, contain the current

ownership structure, and there are no
gaps in the description of the chain
of ownership. If the filings are not
up-to-date, the QF should update the
FERC records.
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