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Auer Deference Significantly Curtailed in 
Supreme Court’s Ruling That Pharmaceutical 
Sales Representatives Are Exempt Outside Sales 
People Under FLSA 
BY NEAL D. MOLLEN, BARBARA JOHNSON, GEOFF WEIRICH & BRYAN STILLWAGON 

Last week, the Supreme Court rendered its first significant analysis of a Fair Labor Standards Act 
(“FLSA”) overtime exemption in decades, holding that pharmaceutical sales representatives are 
properly treated as outside sales people and thus are exempt from the FLSA’s overtime requirements. 
Christopher v. SmithKline Beecham Corp., 567 U.S. ___ (2012). In doing so, the Court confirmed the 
legality of a pharmaceutical industry practice that had existed unchallenged by the federal Department 
of Labor (“DOL”) for at least 50 years, giving the pharmaceutical industry (and the team of Paul 
Hastings attorneys who have litigated this and similar cases since their inception) an enormous 
victory. 

The decision, however, will have consequences far beyond the pharmaceutical industry; it constitutes 
a sharp rebuke to the federal regulatory practice of “regulation by amicus brief.” Previously, agencies 
used the so-called Auer doctrine to seek (and would often receive) “controlling” deference to the views 
expressed in amicus briefs regarding the proper interpretation of their own ambiguous regulations. 
Indeed, DOL had in recent years solicited invitations from the plaintiffs’ bar to file amicus briefs in 
various cases around the country as a primary way of articulating the agency’s views on a variety of 
controversial issues. In the case of the outside sales exemption, DOL had urged deference in amicus 
briefs before the Second and Ninth Circuits. In rejecting the government’s claim to deference in 
Christopher, the Supreme Court marked out boundaries for proper use of Auer deference that will 
sharply diminish its value to federal agencies as a substitute for more formalized mechanisms. 

Pharmaceutical Sales Representatives’ Exempt Classification 

SmithKline Beecham Corporation, d/b/a GlaxoSmithKline (“GSK”) develops, manufactures, and sells 
prescription drugs. GSK hired the petitioners in 2003 to work as pharmaceutical sales representatives 
(“PSRs”). During their four years with GSK, they were assigned to a portfolio of GSK drugs and to 
physicians in a defined sales territory. They allegedly spent about 40 hours per week in the field with 
physicians, and an additional 10 to 20 hours each week attending events, reviewing product 
information and other necessary tasks. They did not receive time-and-a-half wages when they worked 
over 40 hours in a single work week. GSK did not require petitioners to punch a clock or report their 
hours, and they were subject to only minimal supervision. In addition to their base salaries of over 
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$70,000, petitioners received uncapped incentive pay that was based on their ability to increase the 
sales volume or market share of the drugs they were assigned in their respective sales territories. 
After they left GSK, petitioners filed an FLSA collective action in the District Court of Arizona in 2008. 
The trial court granted summary judgment for GSK, finding that they were exempt employees who 
were not entitled to overtime pay under the FLSA’s outside sales exemption. This summary judgment 
was affirmed by the Ninth Circuit. 

Federal regulations prohibit the distribution of prescription drugs to patients absent a prescription from 
the patient’s physician. Because the physician is the “gatekeeper” for the sale of these drugs (and is in 
a unique position to judge the efficacy and safety of a particular drug for each patient), 
pharmaceutical companies focus their sales efforts on the physicians, who possess the requisite 
prescription-writing authority. To “sell” their drugs, then, pharmaceutical companies employ PSRs to 
persuade physicians to write prescriptions for their company’s drugs where medically appropriate. 

PSRs have existed in the pharmaceutical industry since at least the 1950s. In recent years, the 
industry has employed more than 90,000 PSRs nationwide, and their median pay exceeds $90,000 per 
year. The pharmaceutical companies have always classified these PSRs as exempt employees, and 
DOL has never suggested that it thought the industry was acting unlawfully in doing so until quite 
recently. 

During the 2000s, plaintiff attorneys began filing numerous suits premised on the assertion that 
because PSRs are prevented by federal law from consummating a sales transaction with the end user 
themselves, they do not “sell” anything and thus cannot be outside sales persons. DOL threw its 
support behind these plaintiffs in a series of amicus briefs, first in the Second Circuit (In re Novartis 
Wage and Hour Litig., 611 F.3d 141 (2010)) and then in the Ninth Circuit (Christopher et al. v. 
SmithKline Beecham Corp., 635 F.3d 383 (2011)). The Second Circuit gave DOL’s views controlling 
deference but the Ninth Circuit rejected its views as unpersuasive. This created a split of authority and 
the Supreme Court granted certiorari to resolve that circuit split. 

Supreme Court Holds DOL’s Interpretation of Its Regulations is Not Owed 
Deference under Auer 

As it had in the Second and Ninth Circuit Courts of Appeals, DOL sought “controlling” deference in the 
Supreme Court under Auer v. Robbins, 519 U.S. 452 (1997), for its view that PSRs could not qualify 
for the outside salesperson exemption because they are legally prohibited from exchanging money for 
drugs and therefore do not engage in “actual sales.” In the courts of appeals, DOL took the view that 
“a ‘sale’ for the purposes of the outside sales exemption requires a consummated transaction directly 
involving the employee for whom the exemption is sought.” This argument persuaded the Second 
Circuit, but was rejected in the Ninth Circuit. Once the Supreme Court granted certiorari in this case, 
however, the Department changed its approach, arguing that “[a]n employee does not make a ‘sale’ 
for purposes of the ‘outside salesman’ exemption unless he actually transfers title to the property at 
issue.” 

Although deference under Auer has become almost routine in the lower courts since the Auer decision 
in 1997, the Christopher Court cautioned that it is not appropriate where doing so creates the risk of 
“unfair surprise” to the regulated community. Petitioners sought to use DOL’s new interpretation of 
the agency’s ambiguous regulations to impose enormous retroactive liability on GSK for conduct that 
occurred well before that interpretation was announced. According to the Court, deferring to such a 
recently devised interpretation in these circumstances “would seriously undermine the principle that 
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agencies should provide regulated parties ‘fair warning of the conduct a regulation prohibits or 
requires.’” 

The Court also interpreted DOL’s years of inaction as evidence of acquiescence to the pharmaceutical 
industry’s practices. For decades, the industry classified PSRs as exempt employees, and DOL never 
initiated any enforcement actions or otherwise suggested that it thought the industry had misclassified 
these employees. This “very lengthy period of conspicuous inaction” created, in the Court’s view, 
heightened potential for unfair surprise. 

The Court also noted that Auer itself would have denied deference to an agency interpretation “when 
there is reason to suspect that [that] interpretation does not reflect the agency’s fair and considered 
judgment on the matter in question.” Such a suspicion might reasonably arise, the Court said, when 
the interpretation conflicts with a prior interpretation, appears to be nothing more than a “convenient 
litigating position,” or is a “post hoc rationalization advanced by an agency seeking to defend past 
agency action against attack.” The Court found the requisite indicia of reliability absent in this case. 

While the Court did not jettison Auer entirely, it explained the risks that can flow from undisciplined 
reliance on the doctrine. Although deferring to an agency’s interpretation of its own ambiguous 
regulations has some advantages, it also “creates a risk that agencies will promulgate vague and 
open-ended regulations that they can later interpret as they see fit, thereby ‘frustrating the notice and 
predictability purposes of rulemaking.’” For those reasons, the Court found Auer deference 
unwarranted. 

DOL’s Interpretation of Its Regulations is “Unpersuasive” and “Flatly Inconsistent 
with the FLSA,” Says 5-4 Court 

An agency’s views, of course, are never entitled to deference “when the agency’s interpretation is 
plainly erroneous or inconsistent with the regulation.” Here, the Court found that DOL’s new 
interpretation of its regulations (that an outside salesman does not qualify for the exemption unless he 
or she actually transfers title to the property) was “flatly inconsistent with the FLSA,” which defines 
“sale” to include a “consignment for sale,” which by definition does not involve the transfer of title. 

The Court first noted that the FLSA’s exemption applied to persons employed “in the capacity” of an 
outside salesman, which, it held, reflected a functional, rather than formalistic, inquiry that evaluated 
an employee’s responsibilities in the context of a particular industry. Moreover, Congress included the 
catchall phrase “other disposition” in its definition of “sale,” a phrase that reasonably should be 
interpreted to include “arrangements that are tantamount, in a particular industry, to a paradigmatic 
sale of a commodity.” With respect to pharmaceutical sales, a nonbinding commitment is the most 
that can be obtained under existing law. Because of the unique regulatory environment facing the 
pharmaceutical industry, the Court held that the process of obtaining nonbinding commitments fell 
comfortably within the catchall category of “other disposition.” 

Finally, the Court analyzed the petitioners’ duties and found that they bore “all of the external indicia 
of salesmen.” They were hired for their sales experience, trained to close sales, worked away from the 
office, had minimal supervision, and received incentive compensation. Because these employees 
earned salaries well above the minimum wage and performed work that was difficult to standardize, 
the Court found its holding was in accord with the purpose of the FLSA’s exemption for outside 
salesmen: petitioners “are hardly the kind of employees that the FLSA was intended to protect.” 
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What Will Christopher Mean? 

The most immediate impact of Christopher, of course, will be felt in the pharmaceutical industry. 
There are currently scores of class and collective actions pending in courts around the country in 
which plaintiff PSRs argue that they were improperly classified. Unless they turn on highly unusual 
facts or some nuance of a state’s wage and hour law, those suits are no longer tenable. 

But Christopher will be an important administrative law case well beyond that industry. The decision 
marks a substantial limitation on agency deference, and will force agencies to use more transparent 
mechanisms when issuing new guidance that may have the effect of imposing liability on regulated 
communities. 
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