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FCC Releases Report and Order on Media Ownership Rules

Paul, Hastings, Janofsky & Walker LLP

On June 2, 2003, the Federal
Communications Commission (the
“FCC”) adopted a Report and Order
which effected major revisions to the
FCC’s media ownership rules. On
July 2, 2003, the FCC released the full
text of the Report and Order.

The Report and Order is comprehen-
sively summarized in our Client Alert,
FCC Overhauls Media Ownership Rules,
dated June 3, 2003. The release of
the actual text of the Report and
Order provides additional detail with
respect to some aspects of the new
rules. In addition, since the date of
our Client Alert, legislation has been
introduced in Congress which would
override many of the new rules
adopted by the FCC in the Report
and Order. This Supplemental Client
Alert summarizes certain elements of
the new rules discussed in the Report
and Order, and reports on the current
state of Congressional activity with
respect to media ownership. For a
complete description of the FCC’s
new media ownership rules, this Alert
should be read in conjunction with
our June 3 Alert.

Report and Order

Upon adoption of the Report and
Order on June 2 of this year, the FCC
put out a News Release which
described in detail the substance of
its new media ownership rules. In
addition, FCC staff members made
public statements explaining the new
rules at the time they were adopted.
Consequently, while the Report and

Order describes in considerable detail
the FCC’s reasoning behind adopting
the rules, it does not contain a great
amount of significant new informa-
tion as to what the rules are or how
they are to be applied. There are,
however, a few matters of interest
addressed by the text of the Report
and Order which were not previously
made public.

Sales of Grandfathered Groups to Eligible
Entities.

The FCC grandfathered existing
media groups that do not comply
with the new rules.1 Because the new
rules generally relaxed restrictions on
media combinations, the grandfather-
ing concept is principally relevant to
the one significant area in which the
FCC tightened its rules – local radio
ownership. By changing the way a
local radio market is defined, the FCC
imposed significant new limitations
on the number of radio stations in a
local market that a single entity may
own, particularly in small and mid-
sized markets. (See our June 3 Client
Alert at pp. 7-8.)  Although existing
combinations which do not comply
with the new rules are grandfathered,
the FCC declined to allow such
grandfathered groups to be freely
assigned or transferred intact. An
exception, however, was created for
assignments and transfers to or from
“eligible entities.”

In the Report and Order, the FCC
defined an “eligible entity” as an enti-
ty that would qualify as a small busi-

ness under Small Business
Administration (“SBA”) standards for
its industry group. The SBA small
business size for radio is $6 million or
less in annual revenue, and for TV is
$12 million or less. The eligible entity
must own: (i) at least 30% of the
equity and more than 50% of the vot-
ing power of the licensee entity (or
15% of the equity and more than
50% of the voting power if no other
entity holds over 25% of the equity),
or (ii) more than 50% of the equity if
the licensee is a public company.

In order to prevent abuse of its 
policy, the FCC has placed certain
restrictions on assignments and trans-
fers of grandfathered combinations
involving eligible entities. An eligible
entity cannot assign a grandfathered
combination acquired after the date
of the Report and Order until the
third anniversary of the date it
acquired such combination, unless the
assignment is to another eligible 
entity. In addition, eligible entities
may not grant options to purchase or
rights of first refusal to non-eligible
entities.

The FCC rules on assignments and
transfers of grandfathered groups to
and from eligible entities may create
opportunities for small radio broad-
casters and for entities which wish to
invest in them, since the value of
intact grandfathered groups will be
greater in many cases than the sum of
the values of the stations comprising
such groups. Although the FCC’s
rules will prohibit non-eligible



investors from taking control 
positions in eligible entities, it may be
possible to structure exit strategies
such as put options to compel a refi-
nancing or sale after the three-year
holding period.

Attribution of Radio Joint Sales
Agreements and Divestiture of
Combinations Involving LMA and JSAs

The FCC made joint sales agreements
(“JSAs”) for radio stations attributa-
ble on the same basic terms as are
local marketing agreements (“LMAs”);
i.e., JSAs will be attributable where
the broker owns or has an attributable
interest in another radio station in the
same market and brokers more than
15% of the brokered station’s 
advertising time. The attribution of
JSAs, and the tightening of the 
market definition criteria under the
local radio ownership rules, will cause
a number of groups to exceed the
ownership caps by virtue of JSA and
LMA relationships. Owners of those
groups will have until the second
anniversary of the effective date of
the Report and Order to terminate
those JSAs and/or LMAs, or to divest
stations, in order to bring their groups
into compliance with the rules. This
rule may create opportunities for
radio station acquisitions in a number
of markets.

Rulemaking on Non-Arbitron Metro
Markets

The Report and Order includes a
Notice of Proposed Rulemaking
(“NPRM”) seeking comment on how
the FCC should define radio markets
that lie outside of Arbitron Metro
areas. Specifically, the FCC requested
comment on two possible approaches:
one would draw markets in accor-
dance with new Metropolitan Areas
developed by OMB, while the other
would look to the Cellular Market
Areas delineated by the FCC as a
basis for licensing cellular telephone
spectrum. Comments on the NPRM
are due 30 days after publication of

the Report and Order (or a summary
thereof) in the Federal Register, and
reply comments are due 45 days after
such publication.

Expansion of TV Local Multiple
Ownership Waiver Standard

The FCC retained its waiver standard
for failed, failing and unbuilt TV 
stations; i.e., if an applicant can
demonstrate that a station has failed
or would fail financially, or would not
be constructed at all, unless it can be
operated as part of a combination
with one or more other stations, the
FCC may waive its TV local multiple
ownership rule and permit the 
acquisition of the station. In addi-
tion, the FCC will now consider, in
markets of 11 or fewer stations, a
waiver of the rule that prohibits com-
binations among the top four rated
stations where an applicant can show
that the combination would be pro-
competitive in that it would enable
two weaker stations included in the
top four to compete with a more
dominant top four station, and that
other public interest benefits would
be achieved. The FCC will also con-
sider a waiver of the TV local owner-
ship rule where stations in the same
DMA do not have Grade B overlap
and are not carried via DBS or cable
to the same geographic area.

Other Matters

The Report and Order also clarified
the following matters:

  The new rules will become 
effective 30 days after publication 
in the Federal Register.

  Satellite, Class A and Low Power 
TV stations, and TV translators,
are not counted toward the TV 
station limits, or included in the 
total number of TV stations in a 
market, except that a satellite 
station located in a DMA other 
than its parent station’s DMA is 
counted as a TV station in the 
DMA where it is located.

  To prevent manipulation of
Arbitron Metros for purposes of
the radio local ownership rules,
parties may not take advantage 
of a change in Metro boundaries 
until such change has been in 
effect for two years, and may not 
take advantage of a station’s 
inclusion as a home station in a 
Metro unless it has been home 
to that Metro for two years or its 
community of license is in 
the Metro.

  Pending applications for 
assignments and transfers will be 
processed under the new 
ownership rules. Parties to such 
pending applications may amend 
their applications to demonstrate 
compliance with the new rules,
or to request a waiver of such 
rules. Such amendments may be 
filed after the OMB approves the 
collection of such information 
by the FCC. This is currently 
expected to occur sometime in 
August.

  The FCC confirmed that it will 
no longer “flag” for special 
market concentration analysis 
applications for radio station 
assignments and transfers which 
would cause groups to exceed 
certain thresholds of market 
advertising revenues. As a result,
applications which comply with 
the multiple ownership rules,
applying the new market 
definition methodology, should 
be grantable without delay by the 
FCC. Excessive market 
concentration could still,
however, raise concerns under 
federal or state antitrust laws,
regardless of the FCC’s position.

  The filing of new applications 
for assignments and transfers 
(other than so-called short form 
assignments and transfers 
applied for on Form 316) will 
remain frozen until OMB has 



approved new application forms.
This is currently expected to 
occur sometime in August.

Congressional Response to the
FCC’s New Rules

Even before the FCC adopted its new
media ownership rules, opposition –
especially to any relaxation of the
national television ownership cap –
was building in Congress. Today,
proponents of Congressional action
to roll-back the Commission’s rules, at
least in some fashion, are gaining
momentum, particularly in the Senate,
although the ultimate success of their
efforts is by no means certain.

Senate.  Since June 2, two bills have
been introduced – and both approved
by the Senate Commerce Committee
– that seek to roll-back the
Commission’s new rules in several
ways. Some of the modifications
contained in these two bills include:

  Restoring the 35% national 
audience reach cap for TV 
station groups;

  Restoring, with minor 
modification, the old 
broadcast/newspaper cross 
ownership rules;

  Prohibiting any grandfathering 
of existing radio combinations 
that do not comply with the new 
(more restrictive) local radio 
ownership limits, and requiring 
divestiture within 1 year of radio 
stations that exceed those limits;
and

  Prohibiting application of the 
“UHF discount” for new UHF 
television station acquisitions,
and completely phasing out the 
discount as of January 1, 2008.

Although momentum for these 
provisions has been building in the
Senate, substantial opposition from
broadcasters (the NAB recently
announced it would oppose any 
modification to the Commission’s

rules, notwithstanding its previous
support for reinstating the 35%
national ownership cap) and the 
possible opposition of Majority
Leader Frist make further action, at
least as stand-alone measures, unlikely.
However, as discussed below,
proponents are considering legislative
alternatives, such as an appropriations
“rider” and/or “resolutions of
disapproval,” which could be more
difficult to stop.

House of Representatives. Legislation to
restore the 35% TV cap also has been
introduced in the House of
Representatives and, while the bill has
garnered substantial (heavily
Democratic) support, powerful 
opponents – including Speaker
Hastert, Majority Leader DeLay and
Energy & Commerce Committee
Chairman Tauzin – have vowed not
to permit any such roll-back of the
Commission’s rules.

Appropriations “Rider.” Due to the
House leadership’s and Tauzin’s
strong opposition in the House, it is
unlikely that any of these modifica-
tions, in “stand-alone” form, could
pass. However, recognizing that,
critics of the FCC’s rules are expected
to attempt to attach as a “rider” one
or more of these provisions (most
likely the 35% national television
ownership cap) to a “must-pass”
appropriations measure, most likely
that which funds the Departments of
Commerce, Justice and State (as well
as the FCC). Although such meas-
ures have proven successful vehicles
for controversial media ownership
provisions in the past, it remains far
from certain that an appropriations-
based effort will overcome the oppo-
sition of the Republican leadership in
the House and, possibly, Senate.

Resolutions of Disapproval.  On July 15,
2003, a bipartisan group of Senators
led by Senators Dorgan (D-ND) and
Lott (R-MS) introduced a Resolution
of Disapproval, which would negate

the entirety of the new rules (pursuant
to the Congressional Review Act, 5
U.S.C. §§ 801-808). It is anticipated
that a companion Resolution of
Disapproval will be introduced very
shortly in the House by Congressman
Sanders (I-VT). The Resolution of
Disapproval is a relatively new 
legislative tool, only in effect since
1996, by which Congress has available
to it a streamlined process to overturn
regulatory actions of which it 
disapproves. Since enactment of the
Congressional Review Act, only one
agency rule has been nullified using
its procedures. If such a resolution
were to pass (by a simple majority) in
both Houses, it is likely that the
President would veto the resolution,
which would require a two-thirds vote
of each chamber to override – a very
high hurdle for any measure.
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1 As described in Attribution of Radio Joint Sales Agreements and Divestiture of Combinations Involving LMA and JSAs
below, however, to the extent an existing radio LMA causes a group to exceed the local radio station ownership limits, the LMA
relationship is grandfathered for only two years.
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