
FTC Issues Final Rule Implementing the CAN-SPAM Act of 2003 
By John J. Altorelli and Adam E. Kraidin

On December 16, 2004, the Federal Trade 
Commission (the “FTC”) issued a Final Rule 
implementing the Controlling the Assault of 
Non-Solicited Pornography and Marketing Act of 
2003 or the CAN-SPAM Act of 2003 (the “Act”), 
whose primary purpose is to regulate the distribu-
tion of commercial electronic mail messages that 
advertise or promote a product or service, com-
monly referred to as “spam.”  The Final Rule, 
which becomes effective on February 18, 2005, 
makes clear that the Act regulates only commer-
cial speech, and provides criteria for determining 
when the “primary purpose” of an electronic 
communication is commercial and thus subject to 
the Act, as opposed to “transactional or relation-
ship” communications, which the Act expressly 
excludes from its definition of  “commercial elec-
tronic mail message.”

Determining the Primary Purpose of E-Mail

The Act defines a “commercial electronic mail 
message” as “any electronic mail message the pri-
mary purpose of which is the commercial adver-
tisement or promotion of a commercial product 
or service (including content on an Internet web-
site operated for a commercial purpose).” Under 
the Final Rule, the “primary purpose” of an elec-
tronic communication is commercial if:

• The message consists exclusively of the com-
mercial advertisement or promotion of a 
commercial product or service; 

• The message contains both commercial con-
tent and “transactional or relationship” con-
tent and (1) a recipient reasonably interpret-
ing the subject line of the e-mail would likely 
conclude that the message contains commer-
cial content or (2) the e-mail’s “transactional 
or relationship” content does not appear in 
whole or substantial part at the beginning of 
the body of the message; or 

• The message contains both commercial con-
tent and content that is neither “commercial” 

nor “transactional or relationship” and (1) a 
recipient reasonably interpreting the subject 
line of the message would likely conclude 
that the message contains commercial content 
or (2) a recipient reasonably interpreting the 
body of the message would likely conclude 
that the primary purpose of the message is 
commercial. Factors relevant to this interpre-
tation include the placement of commercial 
content in whole or in substantial part at the 
beginning of the body of the message; the 
proportion of the message dedicated to com-
mercial content; and how color, graphics, 
type size, and style are used to highlight com-
mercial content.

Conversely, the “primary purpose” of an electron-
ic communication is “transactional or relation-
ship” if the message contains only “transactional 
or relationship” content, i.e.:

• To facilitate, complete, or confirm a commer-
cial transaction that the recipient has previ-
ously agreed to enter into with the sender; 

• To provide warranty information, product 
recall information, or safety or security infor-
mation with respect to a commercial product 
or service used or purchased by the recipient; 

• With respect to a subscription, membership, 
account, loan, or comparable ongoing com-
mercial relationship involving the ongoing 
purchase or use by the recipient of products 
or services offered by the sender, to provide 
(i) notification concerning a change in the 
terms or features; (ii) notification of a change 
in the recipient’s standing or status; or (iii) 
at regular periodic intervals, account balance 
information or other type of account state-
ment; 

• To provide information directly related to 
an employment relationship or related ben-
efit plan in which the recipient is currently 
involved, participating, or enrolled; or
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• To deliver goods or services, including prod-
uct updates or upgrades, that the recipient is 
entitled to receive under the terms of a trans-
action that the recipient has previously agreed 
to enter into with the sender.

Requirements and Restrictions Under the Act

Under the Act, e-mail messages that are primar-
ily commercial in nature may not be transmitted 
without:

• a clear and conspicuous identification that 
the message is an advertisement or solicita-
tion, unless the recipient has previously 
granted “affirmative consent” to receive such 
e-mail; 

• a notice informing recipients that they may 
opt-out of future e-mails from the sender; 

• a clear and conspicuous return e-mail address 
or similar mechanism that the recipient may 
use to opt-out of future e-mails from the 
sender; and  

• a valid physical postal address of the sender.

The Act further prohibits senders from sending 
additional commercial e-mail to a recipient who 
has requested not to receive such e-mail using the 
means specified in the Act. 

A recipient may grant affirmative consent, or 
“opt-in,” by expressly consenting to receive an 
e-mail message, either in response to a clear and 
conspicuous request for such consent or at the 
recipient’s own initiative. If the message is from a 
party other than the party to which the recipient 
has granted consent, the recipient must be given 
notice at the time the consent is communicated 
that the recipient’s e-mail address may be trans-
ferred to such other party for the purposes of ini-
tiating spam. Nonetheless, even if affirmative con-
sent is granted, all spam to opt-in recipients must 
include the requirements set forth above, except 
for the requirement of an identification that the 
message is an advertisement or solicitation.

All opt-out requests must be honored within 
ten (10) business days, and any sender who has 
received an opt-out request is prohibited from 
selling, leasing or otherwise transferring the recipi-
ent’s e-mail address. In addition, the Act prohibits 
all spam and transactional and relationship mes-
sages from containing false or misleading subject 
line or header information, and requires the 
FTC to report to Congress, within eighteen (18) 
months after the enactment of the Act, setting 
forth a plan for requiring spam to be identifiable 
from its subject line. The above provisions apply 
not only to senders of spam but also to advertis-
ers who know, or should know, that their goods 

or services are being promoted through spam in 
violation of the Act and who receive or expect to 
receive an economic benefit from such activity but 
fail to prevent or detect it. However, these provi-
sions do not apply to those who simply transmit 
or otherwise handle, “through an automatic tech-
nical process, . . . an electronic mail message for 
which another person has identified the recipients 
or provided the recipient addresses” (referred to 
as “routine conveyance” in the Act).1 

Sexually Oriented Material

The Final Rule also implements the portion of 
the Act that prohibits the transmission of spam 
containing sexually oriented material without a 
warning label. 

Penalties

The Act provides for both criminal and civil pen-
alties. The most extreme violations of the statute 
are punishable by fines and up to five (5) years 
in prison. Although individuals are not provided 
with a private cause of action, Internet service 
providers and federal and state law enforce-
ment agencies are permitted to sue for damages. 
Maximum statutory damages are $2,000,000, 
which may be increased to $6,000,000 for willful 
and intentional violations or for violations involv-
ing address harvesting or related practices.

Next Steps 

The Act’s practical impact on spam was the sub-
ject of much debate during its consideration in 
Congress and afterward. Many less reputable or 
offshore senders of spam may choose to ignore 
the Act and test the government’s resolve to 
enforce its provisions. However, U.S. businesses 
that advertise through e-mail must consider care-
fully their e-mail practices, as they risk significant 
penalties from the use of spam in violation of 
the Act, even if through a third party advertis-
ing house or service provider. In addition, bulk 
e-mail providers should evaluate their policies and 
practices to determine whether they fall within the 
“routine conveyance” or other exceptions to the 
Act, and whether changes are warranted. 
 
Notes

1. For additional requirements and restrictions under the Act, 
see Stay Current:  New Federal Legislation Regulates Spam, 
December 2003. 
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