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he past 15 years have seen major shifts in the enforcement
of the federal securities laws. In the mid-1990s, sharehold-
er class action lawsuits were the predominate form of secu-
rities litigation. The Securities and Exchange Commission
(SEC) was a fairly benign regulator, and SEC civil enforce-

ment actions were relatively rare. Securities-related prosecutions
by the Department of Justice (DOJ) were rarer still.

Executives of that era were vexed by the volume and nature of
shareholder class actions, which were often derided as “strike
suits.” A corporation could be slapped with one of these lawsuits at
the slightest hint of bad news, such as a quarterly earnings miss,
or a setback in the development of a new product. Because share-
holders often claimed market losses of tens of millions of dollars or
more, these were “bet the company” cases. They were expensive
and time-consuming to defend, and often more expensive to settle.

In late 1995, Congress responded with the Private Securities
Litigation Reform Act (“PSLRA”). Passed over President Clinton’s
veto, the PSLRA made a number of changes to the federal securi-
ties laws that were intended to cut back on unmeritorious suits. The
PSLRA provided a number of new protections, such as a “safe har-
bor” for forward-looking statements (such as earnings projections).
These changes produced intense courtroom battles over the inter-
pretation and application of the PSLRA.

These battles may have reached their zenith in 2005, when the
Supreme Court decided the Dura Pharmaceuticals case. In Dura,
the Court held that shareholders have a strict burden to plead and
prove that claimed stock losses were actually caused by fraudulent
activity, rather than other causes such as industry or market volatil-
ity. Since that decision, the principles enunciated in Dura have
been used with some success to restrict the economic threat posed
by these class action lawsuits.

Nearly two decades after the PSLRA, however, its proponents
might be surprised to learn that the annual number of shareholder
class action filings remains remarkably steady. In 2011, for exam-
ple, there were 188 securities class actions filed, an increase from
the 176 filed in 2010, and just below the post-PSLRA average of
194. (The annual number of cases averaged only 176 in the five
years prior to the PSLRA.) And not only have class action filings
continued unabated, today’s executives must deal with a far more
complex and threat-filled securities enforcement environment than
their predecessors ever did.
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Unanticipated corporate bad news, accompanied by a stock price
drop, is still a common recipe for the filing of a shareholder class
action. However, the past decade has seen an explosion of new cor-
porate governance regulation, and reinvigorated government
enforcement of the securities laws. Following accounting debacles
at companies like Enron and Worldcom at the start of the new cen-
tury, Congress passed a different kind of securities reform, the
Sarbanes-Oxley Act of 2002 (SOX). More recently still, there has
been a spate of new rule-making under the auspices of 2010’s
Dodd-Frank Act.

One aspect of Dodd-Frank is a program to reward whistleblowers
who report violations to the SEC. In just six weeks after the rules
took effect in August 2011, the SEC reported it had 334 new tips. On
top of that, the SEC reported that it commenced a record number of
735 enforcement actions during the fiscal year ended September
30, 2011. In the same year, the SEC obtained orders for more than
$2.8 billion in civil penalties and disgorgement. Likewise, the DOJ
has stepped up its efforts to impose criminal penalties for securities
violations. There are numerous examples today of corporations and
executives facing criminal charges and prison sentences in such
cases.

Recent years have also seen a surge in shareholder derivative
lawsuits. Unlike class actions, derivative actions are not brought on
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behalf of the shareholders themselves. Instead, a shareholder
brings the case on behalf of the corporation, ostensibly to redress
harm to the corporation from conduct that may not have had a
material impact on the stock price. These cases usually involve
claims against officers and directors for allegedly causing or
allowing wrongful conduct to occur at the corporation. In addition
to any direct harm that the conduct caused the corporation,
alleged damages often include costs of defending and settling
government actions arising from that conduct. These cases were
the primary vehicle for shareholder claims in stock option “back-
dating” cases, for example, and have remained popular ever
since.

As the first quarter of 2012 draws to a close, there are several
areas that bear particular attention.
Mergers and Acquisitions

Always a source of shareholder litigation, mergers and acquisi-
tions are spinning off class actions and derivative lawsuits at a
record pace. For example, approximately 24% of all federal secu-
rities class actions filed in the eighteen months ended December
2011 were based on mergers and acquisitions.

The Foreign Corrupt Practices Act (“FCPA”)
Passed in the mid-1970s, this anti-corruption statute lay largely
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dormant until the past few years. Now, globalization of business
has increased the focus of the SEC and the DOJ on possible vio-
lations of the FCPA. Shareholders are also bringing class actions,
alleging inadequate disclosure to shareholders of the corporation’s
FCPA exposure. They are also filing derivative actions alleging that
management improperly caused or failed to prevent FCPA viola-
tions.

“Say on Pay”
Another aspect of Dodd-Frank is the requirement of advisory

shareholder votes to approve senior executives’ compensation. In
2011, the first year of such votes, more than a third of the corpo-
rations that had negative votes on raises became subject to share-
holder derivative actions. While courts are so far split in their treat-
ment of these cases, corporations should take note as the 2012
proxy season progresses.

In summary, the ever-changing landscape of securities regula-
tion and enforcement presents a highly complex thicket of thorny
rules and pitfalls that can easily trip up even the most vigilant
CEOs, CFOs and their general counsel. The best guides through
these difficult areas will be highly experienced counsel who can
call on expertise across the spectrum of transactional issues, SEC
enforcement, white collar defense and civil litigation.
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