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The Renewed Unionization Campaign in China Coupled 
with Collective Bargaining 

BY K. LESLI LIGORNER & TODD LIAO 

Unionization efforts directed at foreign 
invested enterprises (“FIEs”) have 
increased significantly lately, signaling a 
resumption of the drive that stalled in 
2008 due to the financial crisis. Since May 
2010, the All China Federation of Trade 
Unions (“ACFTU”), which is controlled by 
the Chinese government, has issued a 
series of notices that request the local 
branches of the ACFTU to increase their 
pressure on private enterprises and FIEs to 
establish unions and enter into collective 
contracts with their employees. These 
notices manifest the Chinese government’s 
resumption of its unionization campaign 
with an additional focus on implementing 
collective bargaining agreements with 
respect to employee wages. This client 
alert analyzes the renewed campaign in 
light of the recent labor unrest in China 
and the legal and practical implications for 
multinational corporations operating in 
China. 

Unionization 

On June 4, 2010, the ACFTU issued the 
Urgent Notice on Further Enhancing the 
Establishment of Trade Unions in 
Enterprises and Fully Exploring the Use of 
Trade Unions in Enterprises (the “June 4 
Notice”), requiring ACFTU branches at all 
levels to push forward the establishment of 
trade unions in private sector enterprises, 
including FIEs and entities with investors 

from Hong Kong, Macau and Taiwan. The 
June 4 Notice also called for expanding 
union representation for migrant workers. 

Collective Bargaining 

On May 5, 2010, the Ministry of Human 
Resources and Social Security and the 
ACFTU jointly published the Notice on 
Pushing Forward Collective Bargaining and 
the Implementation of the Rainbow Plan 
(the “Rainbow Plan Notice”). The 
Rainbow Plan Notice requires trade unions 
to focus on collective wage negotiations in 
private sector enterprises and labor-
intensive enterprises, and push forward 
the establishment of specific collective 
contracts regarding remuneration-related 
issues, such as salary levels and work 
quotas. 

On July 3, 2010, the ACFTU issued another 
notice regarding collective bargaining. The 
notice requests the local branches of the 
ACFTU to extend an “offer” to bargain 
collectively to all of the enterprises which 
have not established a collective 
bargaining mechanism, which have refused 
to establish such a mechanism or the 
collective bargaining contracts of which 
have expired. Local ACFTU branches may 
issue a “notice of rectification 
recommendations” to enterprises rejecting 
or failing to respond timely to the offer. 
For those who refuse to take action in 
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response to the recommendations of the 
local ACFTU branches, the branches may 
raise the request with the local labor 
authorities to handle, and the branches are 
expected to work with the local labor 
authorities in investigating and pursuing 
legal liabilities against those enterprises 
which refuse to agree to collective 
bargaining within the designated time 
period. 

Overview of the Previous ACFTU 
Campaigns 

As referenced above, the current 
unionization and collective bargaining 
campaign is not new. In June 2008, the 
ACFTU launched a unionization campaign 
with a focus on unionizing the Chinese 
subsidiaries of Fortune 500 companies. 
Many multinational corporations initially 
resisted unionization. Believing that 
unionization was inevitable, some 
companies chose to work with ACFTU 
officials to influence the union formation 
process, including the designation of the 
union chairman and committee members. 
As a result of the previous unionization 
campaign, approximately half of the 
Fortune 500 companies have been 
unionized, according to ACFTU reports.1 

The Rainbow Plan, on the other hand, was 
jointly launched by the ACFTU, the Ministry 
of Human Resources and Social Security 
(“MHRSS”), and the China Enterprise 
Confederation in April 2008, with the goal 
of establishing collective contracts in all of 
eastern China by 2009, central China by 
2010, and the remainder of China by 
2012. According to the ACFTU, by the end 
of 2009, 1.247 million collective contracts 
were signed nationally involving 2.112 
million enterprises and 161.9 million 
workers.2 As of September 2008, 108 
outlets of a large, well-known U.S.-based 
retailer had entered into collective 
contracts.3   

During the global financial crisis which 
started later in 2008, the ACFTU 
temporarily halted the unionization and 
collective bargaining efforts and shifted its 
focus to mitigate the risks of 
unemployment, as enterprises closed their 

doors, reduced production capacity, and/or 
laid off employees. 

Background of Emerging Labor Unrest 
and Government Response 

Many believe that the renewed 
unionization and collective contract 
campaign is at least partially prompted by 
the recent labor unrest throughout China 
in which the workers are demanding wage 
increases. Most notably, on May 17, 2010, 
about 1,900 workers (including a large 
number of low-paid interns) at Honda 
Motor’s auto parts company in Foshan, 
Guangdong province went on strike, 
demanding a salary increase of RMB800. 
Notably, the striking employees bypassed 
the official trade union to organize the 
strike and withstood confrontations with 
representatives of the ACFTU requesting 
the employees to return to work. The 
strike went on for two weeks, before 
Honda settled at an increase of about 
RMB500 through negotiation with 
employee-elected representatives. Since 
the Honda strike, copycat strikes have 
been taking place throughout China, and 
most of them settle with the employers 
agreeing to a wage increase.4 Similar to 
the Honda strike, these strikes were 
largely planned and executed outside the 
authority of the official trade unions 
controlled by the ACFTU. 

The recent spread of labor unrest reflects, 
in part, the deepening class conflict in 
China. Since the reform and opening-up 
policy started in 1978, China’s rapid 
economic development has been relying on 
low-wage, labor-intensive industries. 
However, rather than benefiting from the 
economic growth, workers in these 
industries are struggling with low wages 
and inflation. Aware of the potential 
threats posed by the unequal distribution 
of income, the Chinese government 
encourages the increase in income for the 
workers, yet it is concerned that the 
independent grassroots labor movement 
could undermine social stability. To 
address these issues, the Chinese 
government formulated a top-down 
strategy by which to increase the workers’ 
income gradually, and unionization and 
collective bargaining guided by the ACFTU-
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controlled trade union is an essential 
aspect of this top-down strategy. Indeed, 
the unionization and collective bargaining 
campaign appears to be a planned 
response to the current labor unrest. 

What to Expect from the Renewed 
Campaign 

As the implementation of the Rainbow Plan 
Notice becomes PRC national policy, there 
is a growing urgency from the 
government’s perspective for enterprises 
to establish trade unions, despite the lack 
of a clear statutory requirement for this to 
occur. Unlike the previous unionization 
campaign, which focused on Fortune 500 
companies, the current campaign is also 
targeting other small and medium-sized 
FIEs. Companies without unions will likely 
be contacted by ACFTU branches seeking 
to set up union preparation teams through 
the ACFTU’s in-person meetings with the 
employees. Based on past experience, it is 
also expected that the ACFTU will take 
countermeasures against “non-coopera-
tive” companies, such as negative 
comments to the public media, and 
lobbying the local government authorities 
to impose sanctions, withhold government 
approvals or initiate regulatory-related 
audits. Multinational companies operating 
without a trade union in China should 
consider whether to change their 
strategies depending on their risk-
tolerance level. Companies in the process 
of or planning to unionize should seek 
professional advice as to how to manage 
the union establishment process with an 
aim to maximize the management’s input 
into the establishment of the union and 
minimize the disruption to the business 
operations.  

Companies with or without unions will 
likely see demands for collective 
bargaining with a focus on wage increases 
and annual wage increases. In determining 
the response to this pressure, employers 
should consider the influence of the trade 
union in the collective bargaining process, 
and the fact that the lack of a trade union 
will place such authority in the hands of 
employee-elected representatives and the 
local ACFTU. Accordingly, it is likely more 
beneficial for companies to guide their own 

trade unions through the collective 
bargaining process, rather than involving 
the local ACFTU branches, which would 
both participate and guide the collective 
bargaining process. 

In the past, wages negotiated through 
collective bargaining usually reflected the 
minimum wages required by local 
regulations. The ACFTU plans to replace 
this practice with a regular increase in 
wages at a pace higher than the annual 
increase of the local minimum wage. The 
references to determine salary increases, 
depending on the requirements of local 
regulations and the local ACFTU branches, 
generally include the salaries in the same 
industry or region, local average salary of 
the prior calendar year, inflation indexes 
and the company’s corresponding profit 
increase.5 The implementation of collective 
bargaining will also likely restrict the 
employer’s ability to make work rules, as 
the provisions of collective contracts are 
required to cover work rules affecting the 
employee’s interests,6 which means that 
the work rules issued unilaterally by 
employers without going through collective 
bargaining could likely be deemed non-
binding on the employees.  

Multinational companies should also closely 
watch the local implementation legislation 
on collective bargaining, which often 
impose stricter rules on the employers 
than the national rules. Copying the 
success of influencing the legislation of 
ECL, many local ACFTU branches are 
actively influencing the drafting of local 
regulations regarding collective bargaining, 
and, in some provinces, the draft 
regulations are prepared directly by the 
local ACFTU branches.7 Indeed, as of 2010, 
23 provinces and cities promulgated local 
regulations regarding collective bargaining, 
and 13 provinces and cities issued formal 
government guidance promoting collective 
bargaining initiatives.8 Many provinces and 
cities are in the process of reviewing draft 
legislation addressing collective 
bargaining.  

Another form of pressure in this campaign 
relates to the collection of trade union 
dues, which employers, not employees, 
must contribute under the Trade Union 
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Law, prior to the establishment of a trade 
union. Once a trade union is established, 
the employer must fund the trade union 
with 2% of its gross payroll.9 According to 
ACFTU’s regulations, the collected trade 
union dues must be paid to the upper-level 
ACFTU, which will refund a percentage of 
the dues to the enterprise union’s bank 
account, and the remaining portion of the 
collected union dues will be shared among 
the ACFTU and its lower level branches.10 
In many locations across the country, the 
tax authorities have started collecting the 
2% of companies’ gross payroll and 
holding the funds in escrow until the 
companies at issue form a trade union. 
This trend is likely to continue and broaden 
across more locations in China in order to 
effectuate faster unionization results. 

An Example of Local Legislation in the 
Works: Draft Legislation on Collective 
Bargaining in Shenzhen 

In January 2010 the Shenzhen People’s 
Congress reviewed the Draft Regulation on 
Employment Relationship and Collective 
Bargaining in Shenzhen Special Economic 
Zone (“Draft Shenzhen Regulation”). If 
passed and implemented, the Draft 
Shenzhen Regulation will place greater 
legal responsibility on the employers to 
respond to the offer of collective 
bargaining, and to protect the employee 
representatives undertaking the 
negotiations.   

According to the Draft Shenzhen 
Regulation, an employer is required to 
enter into general collective contracts with 
its employees if it employs at least three 
hundred employees, or if the number of its 
employees is fewer than three hundred, 
but more than 50% of the employees 
demand to sign collective contracts.11 The 
Draft Shenzhen Regulation provides that 
either the employer or employees may 
make an offer to bargain collectively to the 
other party with respect to the conclusion, 
extension, amendment or termination of a 
collective contract. The other party must 
respond within 10 business days upon 
receipt of the offer. An employer may face 
a fine up to RMB200,000 for refusing the 
offer to negotiate without justification.12   

The Draft Shenzhen Regulation also 
provides job protection to the bargaining 
employees in that all representatives who 
participate in collective negotiations are 
guaranteed both job title and wages. 
Should enterprises terminate the labor 
contracts or reduce the wages of these 
representatives, they will be in violation of 
the law. Where an employer refuses to 
correct its action so that collective 
bargaining is frustrated or halted, and the 
employee proposes termination of his/her 
employment contract, the employer shall 
pay statutory severance; if the employer’s 
refusal to take corrective action leads to a 
shutdown or work stoppage by the 
employee, the employer will not have the 
right to terminate the employment 
contract of the employee at issue.13   

Another aspect of the legislation provides 
for binding resolution if an impasse occurs 
in the collective bargaining process. If an 
impasse cannot be resolved by the parties, 
the participating parties may apply for 
binding labor arbitration on the issues 
causing the impasse, and the arbitration 
panel must decide on the issue within 
15 days of receiving the application.14   

Summary 

The goals of the Chinese government with 
respect to unionization and establishing a 
system of collective contracts across China 
are clear. Companies in all industries and 
of all sizes should keep abreast of the 
industry-wide and legislative developments 
on a national level and local level in order 
to formulate and/or assess their response 
to the renewed unionization campaign and 
requests for collective bargaining. Com-
panies should also ensure that they are 
aware of whether the trade union dues are 
being collected in any of the locations in 
which they operate in China. Finally, those 
companies which ignore the trend toward 
unionization and collective bargaining do 
so to their own disadvantage. 
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Paul, Hastings, Janofsky & Walker LLP is a global 
law firm with 18 offices in Asia, Europe and the 
United States. Paul Hastings has one of the largest, 
full-service, multi-jurisdictional legal practices in 
Asia with legal professionals in Beijing, Hong Kong, 
Shanghai and Tokyo. 

Please feel free to discuss any aspect of this 
newsletter with your existing Paul Hastings contacts 
or any of the partners listed below: 

BEIJING 
David Livdahl: davidlivdahl@paulhastings.com 

NEW YORK 
Erika Collins: erikacollins@paulhastings.com  

SHANGHAI 
K. Lesli Ligorner: lesliligorner@paulhastings.com  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
1 See http://www.beijingreview.com.cn/zgsy/txt/2009-01/06/content_173403.htm, last visited July 6, 
2010. 
2 See http://acftu.people.com.cn/GB/12040349.html, last visited July 6, 2010. 
3 See http://news.xinhuanet.com/fortune/2008-09/19/content_10081089.htm, last visited July 6, 2010. 
4 Following the strike in Honda Motor’s auto parts company in Foshan, two other Honda-related 
companies in Zhongshan and Foshan, Max Electronics in Shenzhen, Toyota auto plants in Tianjin, KOK 
International in Jiangsu and Mitsumi Electronics in Tianjin also went on strike, demanding better salary. 
According to news reports, most are settled when the employers promise a wage increase to the 
employees. 
5 See Pilot Measures on Wage Guideline System in Pilot Regions (《 点地区工 指 制度 行 法试 资 导线 试 办 》 ), 
issued by the Ministry of Labor, effective as of Jan. 30, 1997. 
6 See ECL, art. 51, and the Provisions on Collective Contract. 
7 For example, the Guangzhou ACFTU already finished drafting the Guangzhou Regulation on Collective 
Negotiation regarding Labor Relationships and has submitted it to the People’s Congress of Guangzhou. 
See http://zj.people.com.cn/GB/187016/11844350.html, last visited July 6, 2010. 
8 See http://acftu.people.com.cn/GB/11819372.html, last visited July 6, 2010. 
9 See Trade Union Law, art. 42. 
10 See Notice on Adjustment of Trade Union Fund Collection Measures ( 于 整工会 上 法的通知关 调 经费 缴办 ) 
(Zong Gong Fa [2004] No. 9), promulgated by the ACFTU on Apr. 2, 2004 (“Union Fund Notice”).  
According to the Union Fund Notice, the provincial level ACFTU may set the percentage of the refund to 
the trade union enterprise to be higher than 40%, which is the amount set forth in the Union Fund 
Notice. 
11 See the Draft Shenzhen Regulation, art. 6. 
12 See the Draft Shenzhen Regulation, art. 38. 
13 See the Draft Shenzhen Regulation, art. 41. 
14 See the Draft Shenzhen Regulation, art. 36. 
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